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WILLIAM CUSHING. 


By Francis R. JONEs. 


O greater contrast to Mr. Chief Justice 

Rutledge could well have been found 
than his successor, William Cushing. The 
one a Southerner, impulsive, rash, outspok- 
en. The other, timid, reticent, a trimmer. 
A son of Massachusetts, a graduate of Har- 
vard, a Colonial judge, little remains to be 
told of his life. He was first and always a 
lawyer. His life was passed in the seclusion 
of judicial office. The records of it are mea- 
ger. He kept studiously aloof from public 
affairs. Even the exciting times of the 
Revolution broke not through his cau- 
tious and timid reserve. When compelled 
to decide between the cause of his King, 
whose commission he held, and that of his 
country, with hesitation he chose the latter. 
There is not much in his character over 
which to enthuse. If he was to be a traitor, 
it had been better to have been a whole 
souled one, like his friend John Adams or his 
predecessor John Rutledge. Interest alone 
seems to have guided his choice. His father 
and grandfather were Provincial judges be- 
fore him. John Adams has not hesitated to 
charge the father with being jesuitical and 
false. Think of the episodes of the time, the 
unselfish devotion to liberty manifested by so 
many, the uplifting influence of the great 
principles which then agitated the communi- 
ty. Beside those principles and examples 
any weakness and trimming seem paltry and 
sordid. The comparison is too odious to 
dwell upon. As very little is known of the 
life of William Cushing, as he never presided 
in the Supreme Court of the United States 
as Chief Justice, and as the events of the 








era of his youth and service upon the Massa- 
chusetts Court, and the men who acted in 
those events are so well known, only the 
briefest notice of his career will be attempted 
here. 

William Cushing was born at Scituate, 
Massachusetts, on March 1, 1732. He was 
prepared for Harvard by a Mr. Richard Fitz- 
gerald, “a veteran Latin schoolmaster,” and 
graduated in 1751. Shortly after his gradua- 
tion for a year he taught in the public gram- 
mar school of Roxbury, and then entered the 
law office of Jeremiah Gridley, that Nestor 
of the Massachusetts bar who advised John 
Adams to study the law for itself rather than 
for its emoluments, to avoid an early mar- 
riage and much company. Cushing re- 
mained in Gridley’s office until 1755, when 
he was admitted to the bar. He then began 
to practice in Scituate, but soon removed to 
Pownalborough, now Dresden, Maine, 
where his father owned land. In 1760 he 
was appointed Judge of Probate there, a po- 
sition which he held for twelve years. Noth- 
ing is known of those years of his life. In 
1771 John Cushing, after having been offered 
the Chief Justiceship of Massachusetts upon 
the appointment of Chief Justice Hutchinson 
to the Governorship, resigned. William 
Cushing in 1772 went to live in Scituate, 
having been appointed an associate justice in 
his father’s place, to whose property also he 
succeeded some six years later. 

In 1772 popular excitement in Massachu- 
setts was acute and daily growing worse. 
The power of the Crown was watched with a 
jealousy that already amounted to hatred. 
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Judge Cushing attempted to steer a middle 
course. He abstained from any expression 
of political opinion. He tried to retain his 
friendship with both sides, with the royal 
party and the friends of his father on the one 
hand, with John Adams and Thomas Cush- 
ing on the other. He was finally compelled 
in 1774 to choose between accepting his sal- 
ary from the Province instead of the Crown, 
and impeachment. Reluctantly, without 
comment, he elected the former alternative. 
This was the beginning of the end of judicial 
administration in Massachusetts under His 
Majesty’s government. Alone of the royal 
judges Cushing now took the side of his 
country. When the Provincial Congress re- 
organized the judiciary in the autumn of 
1775, he was appointed one of the justices. 
If the Revolution had not succeeded, this po- 
sition of course would have exposed him to 
the severest punishment. Nevertheless hav- 
ing been compelled to elect, he acted with 
firmness. He saw that independence or sub- 
jugation alone could result from the strug- 
gle, and on June 4, 1776, drafted the instruc- 
tions to the representatives of Scituate in the 
Provincial Congress, which urged them to 
have the delegates in the Continental Con- 
gress declare independence. In February, 
1777, John Adams resigned his office of 
Chief Justice of Massachusetts, never having 
served in that capacity, as he had been en- 
gaged in the Continental Congress. Cush- 
ing was appointed in his place. He presided 
over this court for over twelve years to the 
satisfaction of both bench and bar. There 
can be no doubt that he was an able lawyer 
and an upright judge. His most noted de- 
cision, however, is sufficiently surprising 
In April, 1783, he held that the first article 
of the Bill of Rights, which declared that all 
men are born free and equal, abolished slav- 
ery in Massachusetts. 

At the close of the Revolution Massachu- 
setts was overwhelmed by debt. Taxation 
was oppressive. It gave rise to great discon- 
Shay’s Rebellion in 1786 was not its 
On other oc- 


tent. 
only unfortunate expression. 





casions frequently the court-houses wer 
surrounded by armed and angry mobs 
through which the Chief Justice walked pale 
but resolute. His love for the administra 
tion of the law, his high conception of it: 
dignity overcame his personal timidity. 
Great ought to be his honor for his calm per- 
sistence in the performance of his judicial 
duties. In 1785 and 1794 he was asked by 
all parties to stand for election to the Gov- 
ernorship. On both occasions he declined. 
In 1785 he was given the degree of Doctor oi 
Laws by Harvard College, and in January, 
1788, in the absence of John Hancock, the 
President of the Convention which ratified 
the Federal Constitution, Mr. Chief Justice 
Cushing presided over its deliberations as 
Vice-President. On September  twenty- 
fourth, 1789, he was nominated by Washing- 


‘ton and confirmed by the Senate an Associ- 


ate Justice of the Supreme Court of the 
United States. His commission was dated 
September twenty-seventh. 

He attended the first term of the Supreme 
Court in February, 1790, at New York. It 
was probably the first time that he had ever 
been out of New England. But while a 
Federal judge he conscientiously went the 
circuit, and as the Justices then annually 
changed their circuits Mr. Justice Cushing 
visited all parts of the country. As the sen- 
ior Associate Justice he presided over the 
court after Mr. Chief Justice Jay’s departure 
for England in May, 1794. And upon the 
rejection of the nomination of Mr. Chief 
Justice Rutledge by the Senate, he was nom- 
inated by Washington to that vacant place 
on January twenty-seventh, 1796, and was 
immediately confirmed. After keeping the 
commission for a week he returned it upon 
the ground of ill-health. Washington tried 
in vain to dissuade him froiii his declination. 
Sickness somewhat interfered with the per- 
formance of his judicial duties during the 
last years of his life, and he had already writ- 
ten a letter of resignation when he died on 
September thirteenth, 1810. 

Mr. Justice Cushing appears to have been 
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a man of equable temperament, rather nega- 
tive and timid. His manners were mild and 
his ability decent. His devotion to the law 
and the judicial function command respect. 


His character arouses no enthusiasm or ad- 
miration. His mind was not so great as to 
leave any impress upon the jurisprudence of 
his country or his State. 





SOME DELIGHTS OF THE LEGAL PROFESSION. 


By Wi.uis B. Down. 


T is not intended here fo enter into a legal 
dissertation on any subject. The object 
of this article is merely to indicate a few of 
the delightful sources of entertainment 
which are open to the student and prac- 
titioner of the law, it being manifest that the 
subject is too comprehensive for full con- 
sideration in a magazine article. There are 
very many humorous matters which come 
under the consideration of the student of the 
law and some of these will now be noticed. 
Here is an interesting cat case. It is well 
known that there is held in the City of New 
York annually a show of poultry, pigeons, 
pet cats and the like. Why it is that cats and 
ferrets should be mixed up with ducks and 
pigeons nobody can tell, but such is the case. 
When show time came, about the year 1898, 
a lady sent her pet cat to the Madison Square 
Garden where the show was held, and paid 
the entry fee, expecting of course to win a 
prize. Under the rules of the New York 
Poultry, Pigeon and Pet Stock Association, 
Limited, the good lady had to make this 
exhibition of her pet cat at her own risk, but 
still there was a duty on the part of the 
Association to give ordinary care to the 
comfort and preservation of the cat. Now, 
horrible to relate, shortly after this entry 
was made there was a disappearance of the 
creature from the Madison Square Garden, 
and as it was never recovered the good lady 
brought an action to obtain the value thereof. 
She succeeded in proving her case in the 
Municipal Court, and there was awarded to 





her the amount of fifty dollars, which repre- 
sented, of course, the value of her 
quadruped. An appeal was taken from this 
judgment to the Appellate Term of the 
Supreme Court, where the majority of the 
judges in a very brief opinion, which gives 
no token that they understood the real 
inwardness of this action, that is to say, the 
fun of it, affirmed the judgment with costs. 
One of the judges, however, who had a keen 
eve for the treasures of the profession, saw 
in this case an opportunity to hand down to 
future generations a dissertation in legal 
phraseology upon cats as exhibits at poultry 
shows, et cetera. Mr. Justice McLean 
thereupon delivered himself in part of the 
following opinion: “Herein is an instance 
of bailment, or, to borrow learned language 
from Massachusetts (10 Gray, 366), locatum 
of a Manx feline, described as a male speci- 
men, longer as to its hind legs than as to its 
fore, prize-winning from agricultural socie- 
ties, of great value and without a tail. Zenda, 
for so the Manx was dight, was brought to 
the show of pigeons, of poultry and of pets 
of the defendant, and placed in a coop thereof 
by mistress and maid, assisted by an offering 
man, of fair complexion and dressed in blue 
checked overalls, with a colored blouse, in 
which livery many were about, who opened 
the coop door and showed both how to open 
and to close it. A little later the powerful 
and peculiar exhibit had moved the iron 
cage, unforesightedly not fastened at the 
bottom, along and partly beyond the plat- 
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form whereon it stood, making an aperture 
sufficient for his escape. Then he was off. 
There was quick but bootless pursuit by the 
attendants, in pack with many others, with 
hue and cry. Though often spied in the 
secrecies between the roof rafters and sub- 
cellar of the vast garden, Zenda was never 
recovered. Whether his manucapture was 
impracticable because he was strenuously 
moved to solitude by jealousy or any other 
of the impulses delicately suggested by 
Allen, J., in his lettered and sympathetic 
opinion (22 Barb.,506) anent the contentions 
of and over the dogs of Oneida County, or 
because ferae naturae as was held (47 Hun., 
366) to be the bivalve, though destitute of 
locomotivity, in an oyster-bed litigation in 
the adjoining judicial department, is not 
stated.” This learned justice concurred in 
the opinion of his more solemn brethren, 
saying, “The learned justice of the Municipal 
Court before whom the parties appeared and 
introduced their evidence found for the 
plaintiff and cast the defendant in damages 
of fifty dollars. He was right.” 

So much for the cat case, illustrating as it 
does, the leavening power of humor, which 
makes delightful reading of even the most 
prosaic matters in law books. 

Next, let us consider a sea lion case. It is 
well known that Mr. James A. Bradley was 
the founder of Asbury Park, and that he has 
been zealous to provide entertainment there 
for summer visitors. All the world does not 
know, however, that Mr. Bradley got him- 
self into a lawsuit a few years ago on ac- 
count of a sea lion which he bought from a 
fisherman who alleged that he caught it in a 
fish pound about seventy miles from the City 
of New York. A certain man, who had been 
in the habit of buying sea lions at the Islands 
of Santa Barbara and transporting them 
across the Continent for sale in the East, had 
been the owner of this particular animal, 
which he had not been able to sell on account 
of certain blemishes caused by woundswhich 
it had received while being captured. “Hav- 





ing the animal thus thrown back upon his 
hands,” says the opinion in the case, “the 
plaintiff placed it temporarily at Glen Island, 
on Long Island Sound, from which place, 
within a few days after its arrival there, it 
disappeared, and the plaintiff, quite reason- 
ably assuming that he had no prospect of 
ever finding it, made no effort for its 
recapture. This took place during the first 
week of July, 1896. It was not until about 
a year afterwards that he discovered it in the 
possession of the, defendant, and having 
satisfied himself of its identity, which, it may 
be said is not in dispute here, demanded its 
surrender, which was refused.” Mr. Brad- 
ley’s refusal was based upon the ground, of 
course, that he had a good title to the animal. 
having bought it from the fisherman, as 
above stated. 

Now, there is a very nice and a humorous 
point of law in this case. Sea lions are wild 
by nature, ferae naturae, and it has been the 
law from time immemorial that if an animal 
of this kind escapes from its owner and 
returns to its station in life, there is no 
longer any right to it which the owner can 
assert as against any other person. Observe 
in this case that the sea lion was originally 
found at the Islands of Santa Barbara, that 
it was an entire stranger on the eastern shore 
of the United States, and that Mr. Bradley’s 
fisherman captured it seventy miles from the 
City of New York, in waters entirely un- 
familiar to it. The man who had brought 
the sea lion East contended that the animal 
had not had time to get back to its place of 
nativity and habitation, and that while it was 
in transit he had a right to it as against the 
founder of Asbury Park or any other person 
in the world. It is well to observe that no 
such point had been raised in the course of 
human events, and no wonder it was a poser 
for the judges who had to decide it. They 
wisely resolved that as there was no prece- 
dent for the contention, and that as the rule 
was that the owner of a wild animal lost his 
property in it when it regained its liberty, 
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this sea lion was its own master until the 
fisherman caught it, and thereupon it be- 
came his and subsequently Mr. Bradley’s. 
Everybody knows that a common sow 
with a litter of pigs is a dangerous animal. 
The bristles and savage tusks of the black 
razorback are enough to drive terror into the 
bravest soul. Now, what should a farmer, 
who insists upon having hogs, do to protect 
his neighbors and their property from them? 
Well, in brief he should shut them up. The 
disposition of hogs to roam, and to root up 
the earth in search of luscious roots and 
kernels, is well known, and if one, owning 
such beasts, permits them to wander abroad 
and commit depredations upon his neigh- 
bor’s land he must be prepared to bear the 
consequences. Who would suppose, how- 
ever, that a sow and her litter of pigs would 
go into a neighboring pasture and there 
attack a cow, mutilating and mangling her 
with their teeth so as to kill her? A case of 
that kind occurred about the year 1844 in 
Ulster County of the State of New York. A 
man of the name Van Leuven, was the 
owner of a cow, which was peacefully enjoy- 
ing the comforts of life in the pasture where 
she belonged. Doubtless it was very far 
from her dreams as she lay chewing her cud 
upon the dewy grass that the end of her 
existence was nigh; but lo! through the 
umbrageous distance appeared Mrs. Sow 
and a numerous brood of her offspring. 
What it was about Mrs. Cow that provoked 
the ire of Mrs. Sow, whether innate feminine 
envy of her race, color or condition, the case 
sayeth not, but certain it is that there was 
soon a great commotion in the vicinity of 
the cow, and presently the sward was dyed 
in the crimson of that gentle creature. Of 
course Mr. Van Leuven proceeded at the 
law to attempt to get damages from Messrs. 
Lyke and Dumond, the alleged owners of 
the sow and pigs, and he would infallibly 
have done so but for the fact that it was not 
shown in the case that the aforesaid sow and 
pigs were by nature calculated to do such 





damage or that they had theretofore done 
the like and that their owners had knowledge 
thereof, and hence this did not come within 
the rule that the owners of domestic animals 
are liable for such damage as they are cal- 
culated ordinarily to do when permitted to 
go at large. Had the sow and pigs rooted 
open a dozen sacks of corn and consumed a 
large part of their contents, destroying the 
balance, this would have been such a case as 
would have made the defendants liable 
beyond doubt, and indeed a recovery may 
be had for mischief done by tame animals, 
mansuctae naturae, such as horses, oxen, 
cows, sheep, swine and the like to the person 
or property of another, provided only it can 
be shown that their viciousness was known 
to their owner. 

Finally, in this aspect of the subject, let 
us briefly consider a horse case. The tricki- 
ness of horse dealers is proverbial, and the 
law books are full of cases concerning 
spavined, ring-boned, splinted, wind-broken, 
blind and glandered horses. Since David 
Harum, the hero of Mr. Westcott’s novel, 
has impressed so many people pleasantly 
with the slick manner in which he put off a 
balky horse on his old enemy, the deacon, 
it may be well to consider from a legal 
standpoint just what would have happened 
to David had he made such a deal as this in 
cold reality. A case came up in England 
long ago (Wood v. Smith, 4 C. & P., 45), in 
which it appeared that a man when about to 
sell a mare was asked the question: 
sound?” To this he replied, “She is, to the 
best of my knowledge.” 

“Will you warrant her?” said the buyer. 

“No,” said the seller, “I will not; I will 
not even warrant myself.” Thereupon the 
mare was sold, and afterwards it turned out 
that she was unsound when sold and that 
the seller must have known it. Lord Tenter- 
den, in delivering the opinion in this case, 
said: “If aman says when he sells a mare, 
‘She is sound to the best of my knowledge, 
but I will not warrant her,’ and it turns out 
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that the mare was unsound and that he knew 
it, I have no doubt that he is answerable.” 
From that time, at least, to the present day 
the law has always looked at the intent with 
which a man sells a horse. He cannot 
escape responsibility for putting off a worth- 
less animal on a credulous purchaser by any 
mere form of words, unless he says, indeed, 
that the horse is unsound. The question is, 
does the seller intend that the buyer shall 
believe that the horse is sound, and free from 
vice, and is the horse sound, kind and true 
as represented? If so, well and good; if not, 
the law says that the seller has played false 
with the buyer and that he must answer the 
consequences. Now let us look at the case 
of David Harum, which has been permitted 
to pass as innocent and inoffensive literature 
and as a proper subject for merriment on 
Observe the words which David 
uses in selling the horse to the deacon. He 
is recounting the warranty which followed 
the horse when he bought him. “He says to 
me, ‘that hoss hain’t got a scratch or a 
pimple on ’im. MHe’s sound an’ kind an'll 
stand without hitchin’, and a lady ’ed drive 
him as well’s a man.” “That,” said David, 
“was all true.” Now it is perfectly apparent 
from a perusal of the book or from the stage 
performance that David had tried the horse, 
that he knew he was balky, that he had con- 
trived a means of curing the horse for his 
own use and yet, when bargaining with the 
deacon, he purposely concealed each and 
every one of these facts. A man may perpe- 
trate a fraud by concealment as well as by 
express word of mouth. The plain intent of 
David. was to put off on the deacon, for a 
fancy price, a horse which he knew to be 
unfit for use, and no amount of. juggling 
with words could have excused his conduct 
in the matter. The deacon wanted to buy a 
sound, horse. David 
Harum was perfectly aware of that fact and 
it was his duty to reveal the defects of his 
horse in order that the deacon might have a 
fair chance to accept or reject him. There 


our stage. 
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is no doubt that should such a case as this 
come before any ordinary court of law, the 
seller would have to pay back the money 
which he obtained on the sale with the costs 
of the suit. Here let it be noted, it is the 
man or woman who understands the law, 
who occupies the place of vantage from 
which to pass proper judgment on all 
matters of a moral nature which appear in 
our literature or on our stage. The legal 
mind better than any other mind knows, or 
ought to know, the difference between right 
and wrong. This has been the concern of 
the profession for ages past, and the forum 
of conscience is one into which all matters 
of doubtiul propriety are finally taken for 
solution. Thus, in this case, which is likely 
to have produced so pernicious an effect 
upon the minds of innumerable people, we 
see how wiser the law is than a simple man, 
and how better than many who attempt to 
teach by letters. Is a thing right? Does it 
work justice? Is it founded on good prin- 
ciple? These are the questions which always 
and forever come up, in consideration of 
such human affairs as pass under the eyes of 
men of the legal profession. 

In contrast with the humorous phase of 
the law there is its serious side, by which one 
traces the evolution of society. Lawyers 
read in the acts and decisions of times past 
what evolution has been going on in human 
affairs since the dawn of civilization. Men 
of the legal profession know the value of 
reason and of public opinion because it is 
these which affect legislation as well as 
judicial interpretation of laws. “Reason is 
the life of the law; nay, the common law is 
nothing else but reason,” said Sir Edward 
Coke. “Public opinion,” said Mr. James 
Brice in his book on the American Com- 
monwealth, “this vague fluctuating complex 
thing is the omnipotent yet indeterminate 
sovereign to whose voice every man listens, 
yet whose words, because he speaks with as 
many tongues as the waves of a boisterous 
sea, it is hard to catch.” Nevertheless, the 
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voice of public opinion is often heard and 
heeded in legislatures and in judicial tri- 
bunals; and reason also, which is sometimes 
obstructed and delayed, still shows progress 
and prevails wherever men make laws or 
interpret them. Nothing could better illus- 
trate the progress of reason and of public 
opinion in matters legal than the evolution 
of the rights of women, as now recognized 
by the law of the State of New York. 

It used to be, and not so long ago, that 
when a woman married all her personal 
property went to her husband. If she had 
cash, he was privileged to take it and spend 
it. If she had promissory notes or open 
accounts, he alone could sue upon them and 
the proceeds belonged to him. She could 
not bring an action to redress an injury to 
her person without her husband’s concur- 
rence. It was lawful and proper for the 
husband to whip his wife, if she did not obey 
him. He was not permitted to knock her 
down with a stick, but he could administer 
’ moderate correction with a switch and could 
abuse her within the limits of reason by 
word of mouth. Moreover, they used to 
have what was known as the cucking stool, 
into which common scolds were put; and it 
must have been a spectacle worthy of a 
kodac to see a fussy woman fastened in one 
of these instruments of torture and ducked a 
few times in the water. It was held, how- 
ever, that merely scolding once or twice did 
not make a common scold, and there is no 
trace of any effort anywhere in legal history 
to prevent a woman from freeing her mind 
mildly concerning any of the matters offen- 
sive which were done for or concerning her 
by her lord and master, man. 

Great changes have come over the spirits 
of men with regard to the rights of women. 
These fascinating creatures have so used 
their wiles on the sterner sex that, since the 
time of Elizabeth, when their emancipation 
seems to have begun, they have so com- 
pletely captured the minds and souls of men 
that they have yielded to them vastly more 





than they have retained for themselves. 
Thus at the present time in the State of New 
York a woman may hold her real estate or 
her personal property in her own name. She 
may sell or give away the same without any 
regard whatever for her husband. It is true 
that she may not sell her real estate without 
recognizing the right of her husband to 
some share therein, provided she has 
children by him, and she may not dispose of 
her personal property by will so as to cut off 
her husband from his share thereof. She 
may make a contract with her husband, how- 
ever, just as though he were some other man, 
and if she gets the better of him the law 
makes no objection. If she brings an action 
for divorce against her husband, she may 
compel him to pay for her counsel and her 
legal expenses, but the husband has no such 
right as against the wife, even though he be 
penniless and she have a million. The hus- 
band is compelled to pay all the necessary 
living expenses of his wife, but she is under 
no obligation to contribute a penny toward 
his support. Whilst it used to be so that her 
earnings belonged to her husband she is now 
entitled to keep all she can make or to spend 
it, according to her own sweet will, regard- 
less of the. needs of her spouse or her off- 
spring. 

It may be added that this is the law in 
other States besides New York; and so, that 
dreadful day seems not so far distant when 
women will not only practice law and medi- 
cine, but vote and make political speeches, 
sit in legislatures and Congress and on the 
bench of the Supreme Court of the United 
States, and in short completely vanquish 
man from the realm of his aforetime lordship 
and leave him nothing to do but to drive 
delivery wagons, to cook the dinners and to 
look after the babies! Seriously, this evolu- 
tion of the rights of women, as disclosed in 
the law, shows how amenable the minds of 
people are to reason and to public opinion. 
This, again, is but another instance of the 
many cheerful aspects of the legal profession, 
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The delights of the profession which have 
heretofore been considered are purely sub- 
jective, lying entirely within the realm of 
study and contemplation. There are other 
pleasures which are derived solely from the 
practice of the law. There is no theatre in 
the world in such a’ variety of 
comedies and tragedies is enacted as in a 
court of law. Here day by day suitors come 
with their contentions about all manner of 
things, and the State brings the objects of 
its wrath, those unfortunates whom we 
denominate criminals, and proceeds to battle 
with them for their lives or their liberty. No 


which 


gladiatorial contest was ever more interest- 
ing than a murder trial. In this the grim 
beast which is designated by the title “The 
essays to devour poor man. 
Whether the event be such as to excite the 
approval or the condemnation of the specta- 
tors, still, this is the ghastly spectacle which 
is forever enacted where a man comes up for 
trial for a capital offence in a court of law. 
There are also very many cases both in the 
criminal and civil branches of the profession 
which excite humor and merriment both for 
the court and practitioners and for the 
spectators. It may well be said in passing 
that no set of men in the world have a keener 
sense of the ludicrous than judges and 
lawyers. 

In illustration of the fine points of the play 
of the game of law, by which is meant the 
conduct of a given suit by the contending 


People” 


attorneys, which is essentially a game like a 
game of chess or a game of whist, these facts 
which occurred in a case tried in the city of 
New York not long ago may be considered. 
The action was one brought on behalf of a 
little girl, one of whose eyes had been put 
out by a boy who threw a stone at her while 
she was passing in the street, inflicting the 
injury of which complaint was made. The 
little girl had told her story as a witness in 
the case, and was under cross-examination 
by the attorney for the defendant. She had 
testified that the boy threw the stone at her, 





and the plain intimation was that he had 
done it intentionally. The attorney for the 
defendant asked her whether she could give 
any reason why the boy should have thrown 
the stone at her. She hesitated a long time 
in giving her reply and seemed utterly un- 
able to assign any reason. At last she said so. 
Then the attorney for the defendant turned 
her over again to the attorney for the plain- 
tiff. “Now, Mary,” said that gentleman, 
“counsel for the defendant has asked you 
whether you could give him any reason why 
this boy should have thrown a stone at you. 
Did you ever hear of his throwing stones at 
other little girls in the neighborhood?” 

“IT object, I object,” exclaimed the at- 
torney for the defendant. “Counsel is 
putting words in the mouth of the witness.” 

“Objection sustained,” gravely ruled the 
Judge. 

“Mary,” suavely said the attorney for the 
plaintiff, smiling, “can you now give me any 
reason why this boy should have thrown a 
stone at you?” 

“TI object, I object,” shouted the attorney 
for the defendant. “The witness has no right 
to express an opinion in her own behalf on 
the stand.” 

“Unfortunately for you, counsellor,” said 
the Judge, addressing the attorney for the 
defendant, “you opened the door to this sort 
of examination, and although the attorney 
on the other side has no right to ask a ques- 
tion which practically suggests the answer 
to it, yet he has a right to put one which 
does not, and I overrule your objection.” 

“Yes,” said Mary, brightening up, “I can 
give you a reason. He has been in the habit 
of throwing stones at other little girls in the 
neighborhood.” 

Thereupon the attorney for the boy felt 
badly, and the attorney for the little girl felt 
elated, and the Judge, the jury and every- 
body else in the court room grinned at the 
humorous turn the examination had taken. 

A very amusing story is told of the late 
Zebulon B. Vance, the great war Governor 
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§ North Carolina. After the war he prac- 
ticed law until he was called again into 
»olitical life. He had on one occasion a 
client who was indicted for maiming, the 
-pecific charge being that the defendant had 
bitten off the ear of the prosecutor. The 
case came on for trial and the outcome of it 
was not very promising for the defendant. 
While the defence was still being adduced 
the defendant leaned over and whispered in 
the ear of his attorney, saying, “Call Jack 
Deans.” “Who is Jack Deans?” asked the 
ex-Governor, not being acquainted with that 
person. “There he is,” said the defendant, 
indicating the man, who had come into the 
court house, as a spectator. “He was there; 
he saw the whole thing.” Thereupon in a 
short while Jack Deans was duly called and 
put upon the witness stand in behalf of the 
defendant. “Now, Mr. Deans,” said the 
ex-Governor, after some preliminary ques- 
tions, “you say that you know the defendant 
and that you were present at the time of the 
alleged assault by him on the prosecutor, 
Tell us what you saw of that occurrence.” 

“Well, I was coming ‘long the road,” said 
the witness, “and I seen ’em gitting up out 
of the dirt, but I didn’t see the defendant hit 
the prosecutor and I didn’t see him kick him, 
and I didn’t see him bite his ear off.” 

“You were in plain view of the parties and 
you say you did not see any of these things?” 
asked the ex-Governor, with an expanding 
chest. “Yes,” said the witness. 

Then the Solicitor took a hand in the 
business. “Now, Mr. Deans,” said he, “you 
have told the Governor all that you did not 
see of this assault; please tell me what you 
did see of it.” 

“Well,” said the witness, squirming in his 
chair and hesitating a long time before pro- 
ceeding, “it’s so I didn’t see the defendant 
bite off the prosecutor’s ear, but jest as I got 
abreast of him I seen him spit the ear out of 
his mouth.” 

That was enough for the prosecution and 
a great deal more than enough for ex- 





Governor Vance, who always enjoyed a joke 
on himself and told this afterwards with 
great glee, saying that it had taught him 
never to put a witness on the stand without 
first having subjected him to a close ex- 
amination. 

If there are humorous things in the prac- 
tice there are those which are tragic also. 
It often happens that the practitioner finds 
himself face to face with a terrible tragedy in 
life resulting from infirmities in the law. 
For illustration, take the case of a boy about 
twelve years of age who was indicted for 
murder in the State of New Jersey about the 
year 1828. That was a case of a little negro 
named James Guild, who was charged with 
the murder of an old lady about sixty years 
of age. The circumstances of the case were 
substantially as follows: The old lady, who 
had been left alone in her house, was found 
in a dying condition in one of its rooms late 
one afternoon, and her head was so battered 
as to make it certain that she had been 
assaulted by somebody who had wielded a 
heavy instrument. This instrument, as it 
turned out afterwards, was a horse yoke, 
which of course was of considerable size and 
weight. There was at first great mystery as 
to the perpetrator of the deed, but it de- 
veloped that in the course of the afternoon 
the boy Guild had been seen in the vicinity 
of the house, which was a detached one 
about two hundred yards distant from any 
other, and suspicion fastened on him. He 
was a precocious boy, well developed, illiter- 
ate, profane, shrewd in worldly matters, but 
had never attended Sunday school, and was 
absolutely lacking in education of his moral 
or religious qualities. So an 
went to work on this boy and tried to pump 
out of him some information about the 
murder. Some threats were made to him, as 
to the consequences of his refusing to admit 
the act, which might have produced terror in 
the mind of any child of that age. For 
instance, a remark was made to him that “‘it 
would be a pity to hang so fine a boy.” He 


inquisitor 
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thereupon confessed that he had done the 
deed and thereafter on numerous occasions 
repeated his story, which was to the effect 
that he had gone to the house of the old lady 
in the afternoon to borrow a gun, which she 
refused to lend him, using abusive language 
to him for his impudence in approaching her 
on such a matter. He thereupon became 
incensed and struck her with the horse yoke, 
which caused her to fall, and he then became 
afraid that she wouid report the assault to 
his mistress and that he would be punished 
severely for what he had done. He there- 
fore resolved to complete the job and re- 
turned to tle prostrate form of the woman, 
striking her on the head repeatedly with the 
yoke until he thought she was dead. These 
confessions were the only evidence upon 
which the State could rely for a conviction. 
Although the first confession was excluded 
as having been induced by threats the subse- 
The 


boy was convicted, his case was appealed to 


quent ones were admitted in evidence. 


the Supreme Court of New Jersey, where 
the judgment was affirmed, and he was sub- 
sequently put to death for this crime. Now 
let us see what the tragic features of this case 
were to the lawyers and the judges who were 
interested in it. In the first place, from time 
immemorial the law had presumed that all 
children of tender years were incapable of 
committing crime. There is a general pre- 
sumption, of course, that all persons, whether 
adults or children, are innocent of the crimes 
with which they are charged, but in the case 
of a boy under fourteen years of age the 
presumption extends further and clothes the 
infant with the protection of his supposed 
incapacity to know the difference between 
right and wrong and consequently his inca- 
pacity to commit murder or any other crime. 
These presumptions may be overcome by 
evidence showing the precocity in the child, 
and there are many instances where children 
have been executed for murder. But how 
was the presumption of innocence and inca- 


pacity overcome in this case? A man’s con- 





fession of his innocence may not be used 

his behalf, but his admission of his guilt ma 

be used against him in a criminal cas 

Nevertheless, if an admission of guilt ji 

superinduced by threats or the equivalen 
thereof it cannot be used against the accused. 
In the case under consideration it was show: 
beyond doubt that such language had bee: 
used toward the boy in the first instance as 
to have probably produced terror in his mind 
and it was on this ground, as above stated, 
that his first confession was excluded. It 
was not shown that the boy ever saw a jail, 
that he knew anything about an execution, 
that he had the remotest practical concept of 
the workings of the criminal court, or that 
he had any comprehension of the appalling 
consequences of his talking against himself. 
Moreover, at that time under the criminal 
law it was not possible for a person accused 
of murder to give evidence in his own behalf. 
While the State could offer the admissions 
of the accused, made out of court, against 
him, yet the accused could not take the 
witness stand and testify in his own behalf. 
It therefore happened in the case of Guild 
that while his confessions were being used 
against him, he had to sit mute beside his 
attorney and in a certain sense permit his 
life to be taken away by default. His attor- 
neys were powerless to help him. No 
wonder the judges of the Supreme Court in 
affirming the judgment of conviction, “under 
a deep sense of responsibility,” felt the awful 
gravity of the burden put upon them and 
expressed their lament in their decision. 
Here was a possible judicial murder which 
must have touched the minds and hearts of 
all the people who knew of it. Here was one 
of those awful tragedies in law illustrating 
the need of enlightened legislation and show- 
ing the responsibility that rests upon every 
man for the kind of laws which are enacted 
in the place where he lives for the protection 
and control of himself and every other man. 
Here was doubtless one of those frightful 
instances of justice so-called which shook 
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the conscience of the civilized world and 
‘aused much remedial legislation, instanced 
»y Lord Denman’s act in England (1843) 
and many similar ones in this country, 
removing from persons accused of crime all 
disabilities to testify in their own behalf. 
Since the delights of the legal profession 
are many and it is impracticable to* touch 
upon more than a few of them in an article 
of this kind, one more only will be con- 
Beyond the pleasure which the 
student derives from the humorous and 
serious aspects of the law and the prac- 
titioner from the comedy and tragedy of its 
forum, and perhaps above them both, lies the 
delight of the entente cordiale between mem- 
bers of the bar. It is a remarkable fact that 
there is little or no jealousy between men of 
the highest order in the legal profession. Of 


sidered. 


course there are exceptions, but the rule is 
that any reputable member of the bar is ever 
ready and willing to give a full meed of 
praise to one of his brethren who performs 
noteworthy service in the profession. It 
must not be forgotten that the rules of the 
profession are as well known as those of any 
game of chance, and since legal matters are 





vastly more consequential than mere play, 
those rules are inviolable by all men of honor 
of the legal cult. No man can survive an 
intentional infraction of any of the well 
known rules obtaining in the practice of the 
law. Ability does not efface from a coun- 
tenance the brand which is placed upon it 
by willful disregard of the ethics of the pro- 
fession. Hence it is a source of very great 
and unceasing pleasure to gentlemen of the 
profession to have to do with each other and 
with their brethren who sit upon the bench. 
A lawyer of great sagacity once said that no 
man of even ordinary ability and good char- 
acter who applies himself diligently to the 
practice of the law ever fails of success; and 
certainly no man of pre-eminent character 
and ability ever failed of high honors as well 
as continual pleasure in contact with his 
brethren in this noble profession. Truly the 
law, as has been said, is “the royal road to 
fame,” and though its ascent may be steep 
and difficult yet there are many pleasant 
prospects by the wayside and many cozy 
inns thereon wherein the travelers do oft 
assemble and make merry. 





AN UNSCRUPULOUS LAWYER AND AN INGENIOUS DEFENCE. 


By JoHN DE Morean. 


NE of the wittiest, shrewdest, most 
successful, learned but unscrupulous 
men at the Irish bar, a century ago, was 
James Costelloe. He had the reputation of 
never losing a case, though many of his fel- 
low members of the profession shrank from 
endorsing the means he used to win such a 
character. To his intimate friends he de- 
clared that while capital punishment was the 
penalty for trivial crimes he was justified in 
adopting even unscrupulous methods to save 
the life of an accused. 
Costelloe was a descendant of an ancient 
and respected family of the County Mayo. 





His father was a landed proprietor and lav- 
ished a small fortune on the education of his 
hopeful son. 

Having received the best primary educa- 
tion at private and public schools, James 
Costelloe became a student of the Middle 
Temple in the year 1744. He was in his 
glory in the British metropolis, for besides 
being possessed of plenty of money he was 
a “fellow of infinite jest,” a good comrade, 
full of life, fond of social pleasures, witty 
and the inspiring genius of any circle in 
which he might be. 

Having served his terms, he was called to 
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the bar in Dublin, and at once proved that 
he was possessed of unquestionable talent. 
His friends predicted a great career for him 
and pictured a roseate future. But he 
eschewed equity and common law and de- 
voted himself to what was then termed “Old 
Bailey” practice, in short he became a crim- 
inal lawyer, thus marring his chances of pro- 
motion but increasing his immediate emolu- 
ments. j 

He was shrewd and, though apparently 
leading a superficial life, did not disdain to 
use every means to advertise himself. He 


had every magistrate’s assistant clerk in his | 


pay and no sooner was a man committed for 
trial than the particulars were sent to Cos- 
telloe. If the case promised a good fee or 
a large share of glory he at once worked 
incessantly to be retained for the defence. 
At that time a counsellor could also be a 
practicing attorney, the rules separating the 
branches not having been passed, the bar 
recognizing that “it was well to leave it to 
a man to find out from the opportunities that 
might arise of calling forth the particular 
qualities and talents that are in him, and so 
leave it to such occasions to develop whether 
or not he has a better opportunity of carry- 
ing on the business of a solicitor than the 
profession of an advocate.” (Mr. Justice 
Hannen.) 

Costelloe would hurry to the prison, seek 
an interview with the accused and often 
before the other members of the bar had 
heard of the arrest. 

One morning the city of Dublin was 
startled by the announcement that one of 
the largest and most influential banks had 
been plundered of a large sum in gold, by 
the chief cashier. The alleged culprit was 
instantly arrested, taken before a sitting 
magistrate, and a prima facie case having 
been made out, committed to Newgate 
before noon. Before the accused had 
reached the prison, Costelloe was made 
aware of the facts in the case and arrived 
at the gloomy jail within a few minutes of 
the prisoner. 











The accused cashier, a man of about fift 
years of age, had intended retaining Coste! 
loe and was therefore pleased to see him 
welcoming the counsellor in a serious an: 
sanctimonious manner. It was evident th 
cashier was going to assume an innocen 
demeanor. 

The, door being carefuly 
cashier commenced by saying that he hai 
been the cashier of Gleadowe’s bank an 
that a large deficit had been discovered in 
his accounts. 

The shrewd counsellor saw the kind of 
man with whom he had to deal and replied: 

“Ihave heard that Gleadowe’s cashier has 
appropriated to himself one of the money 
bags, in fact that the bank had been robbed 
by the rascal of a whole heap of gold.” 

“Rascal! That is a harsh word to apply 
to an honest, conscientious man. I am the 
cashier, or at least was.” 

“Then you are the thief!” 

“Sir!” 

“T repeat, it was you then who robbed the 
bank?” 

The cashier pretended to be very indig- 
nant. He assured the counsellor that he 
was innocent, that Mr. Gleadowe was his 
best friend and_ that enemy _ hail 
trumped up a false charge against him on 
purpose to ruin him. 

“Then you have no money?” 

“Not a shilling, I assure you, Mr. Costel- 


closed, th: 


some 


” 


loe. 

“Then you will be hanged. IT’ll make ii 
clear to you. The law is very plain. If you 
have robbed the bank, you must have some 
of the money left, enough to retain me auc 
so save your life. If you are innocent, and 
consequently penniless, you have no means 
of counteracting the efforts of your enemies 
and so must hang as surely as did Cahir na 
grappul.” (“Charles the horse.”) 

At the mention of Cahir na grappul the 
cashier trembled. The man referred to was 
a notorious horse thief who had just been 
hanged. After a moment’s dejection the 


| cashier asked: 
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“What is your fee, sir?” 

“Ten per cent!” 

“Ten per cent, of what?” 

“The amount you stole.” 

“It is too much, why that would be a 
thousand pounds!” 

“So much the better for both of us, you 
will have nine thousand and I shall have one. 
Now will I tell you what I will do. If I get 
you acquitted give me the thousand pounds; 
if you are hanged I'll let your widow off with 
fifty pounds.” 

This was agreed upon and the counsellor 
left the prison. He at once went to the 
Crown Office and saw the chief clerk, who 
said Dublin was in a state bordering on panic 
for Gleadowe’s bank was considered as safe 
as the government, and if that bank could be 
robbed, all sense of security would be lost. 
Costelloe agreed with the chief clerk and 
expressed a hope that the guilty man might 
be captured. The clerk said he was cap- 
tured, had been committed, and was already 
in Newgate. Costelloe professed surprise 
and then began to question the ¢lerk about 
the evidence. 

“You say the money was all in gold?” 

“Ves, and the rascal left, in the safe, some 
rolls of farthings marked up to the value of 
the gold stolen.” 

“But if it were all in gold how could the 
money be identified? One guinea is exactly 
like another.” 

“Ah, Counsellor, there is the mark of 
Providence! Along with the guineas the 
rascal carried off ten foreign gold ducats, 
which he had on his person when he was 
arrested, these have been identified by. his 
deputy and will hang him.” 

“Then the crown has the ducats?” 

“Yes, here they are.” The clerk took the 
gold coins from his desk, and Costelloe 
examined them one by one, turning them 
over and over again and again; then he 
handed them back and said: 

“The fellow has undone himself; he will 
hang.” 

“Yes, he has not a loophole by which to 





escape, not even your skill could save him, 
Counsellor.” 

Several weeks later the prisoner was 
brought to trial in the Commission Court, 
Green Street. The court room was crowded 
and members of the bar gathered to witness 
the discomfiture of Costelloe, for he had 
allowed it to go abroad that he had no chance 
of success. 

On one side of Costelloe sat his clerk, 
with whom he frequently conversed, and 
whose hat was on the table before him. 

The prisoner, with deep emotion, pleaded 
“Not guilty,” and with solemn asservation, 
added that the rouleaux of farthings found in 
the safe were just as he had received them 
from his predecessor and that he had re- 
ceipted for them at the value indicated by the 
ticket attached to each package; he had 
never opened them. 

The witnesses who testified to the prelim- 
inary facts were only lightly cross-examined 
by the prisoner’s counsel. At length the 
deputy cashier was called and his testimony 
was very damaging to the prisoner. He tes- 
tified that he had frequently seen the Dutch 
ducats in the safe and he was able to posi- 
tively identify the pieces now produced by 
the Crown. 

Costelloe looked very serious, and seemed 
deeply overwhelmed by the testimony of the 
witness. He made no sign of rising and the 
deputy cashier was stepping from the witness 
stand when Costelloe in a half-dazed voice 
and abstracted manner said: 

“Stop a moment, young man, I have a 
question or two to ask you on behalf of my 
unhappy client.” The prisoner was weep- 
ing bitterly as the witness again took his 
seat on the stand. 

“And so, sir, you accuse your friend of 


‘ robbery?” 


“I am sorry that my duty compels me to 
give criminatory evidence against him.” 

“I understand that. His conviction will 
gain you a step, eh?” 

The witness was indignant. 
voice he exclaimed: 


In a loud 
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“Do you think that it was under such an 
impression, and with such an object that I 
gave my testimony?” 

“Certainly I do.” 

The Crown asked protection for the wit- 
ness; members of the bar declared that Cos- 
telloe was going too far in thus insulting a 
respectable witness, but the Court did not 
interfere. The Counsel stood quite indiffer- 
ent during the objections and protests and 
then continued: 

“You swear, sir, that those identical pieces 
of gold in your hand this moment—where 
are they?” he asked the solicitor for the 
Crown. The ducats were again handed to 
the witness, and Costelloe resumed: “You 
swear, sir, that those identical pieces were in 
the prisoner’s keeping? Now mind you, 
you are on your oath.” 

“T do swear it.” 

“Hand me those coins, sir,” said Costelloe, 
angrily. The Counsellor took them and 
iooked at them as though he acknowledged 
defeat. Not a sound was heard in that court 
room, save a sigh from Costelloe as he asked 
in a low, dejected voice: 

“You have sworn positively, sir, and it 
will be well for you, if truly. Here, sir, take 
your blood money.” 

Costelloe stretched out his hand, his face 
was turned away as though he would hide 
his emotion from the witness and as he let 
the coins fall, they went, by the merest acci- 
dent apparently, into his clerk’s hat. 

“T very humbly beg your pardon, sir,” he 
said to the witness, “I am very sorry.” Then 
putting his hand in the hat he took up a 
single piece, looked at it, and asked: “You 
persist in swearing, sir, that this identi- 
cal piece of money, the property of Mr. 
Gleadowe, was in the keeping of the prisoner 
and was found on him when arrested?” 

“T swear it.” 

“Take the coin, man, how dare you swear 
away a man’s life in that manner? How can 





you swear to a coin unless you can see it 
The witness took the ducat and, his fa 
red with anger, his voice tremulous, look 
at the coin and said: “I swear it.” 

“And this also?” presenting another. 

“Yes.” 

“And this?” 

“Yes.” 

“Take care, sir. And this, and this, ana 
this?” continued Costelloe, handing the coin. 
quickly to the witness up to the number o: 
ten. 

ee Cg 

“And this, and this, and this?” continued 
Costelloe, producing from the hat twency 
other ducats bearing the same date as the 
first ten. The witness was dazed, his hair 
stood on end. He had sworn that only ten 
ducats had been in the strong chest of the 
bank and now thirty were produced. 

“Look at them,” shouted the Counsellor, 
“are they not all of the same date, of the 
same quality and you only can swear to thie 
first ten?” 

The Crown prosecutor looked amazed, the 
case had fallen through, the prisoner was 
saved. 

When Costelloe had examined the foreign 
coins at the Crown office on the day the 
prisoner was arrested, he had mentally noted 
the date and appearance of the coins. On 
the evening of that day his confidential clerk 
sailed for Liverpool, and from thence by mail 
coach to London, from which port he took 
a passage on a packet to Rotterdam, where 
he bought twenty ducats of the dates ident:- 
cal with those of the stolen pieces. He re- 
turned to Dublin and enabled Costelloe to 
make the ingenious defence which saved a 
guilty cashier from the gallows. 

Costelloe amassed considerable wealth and 
a peculiar notoriety. It was said of him, by 
a judge, that he “knew more criminals than 
all the judges had ever tried, and had shared 
in enough plunder to build a city.”, 
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EARLY CRIMINAL TRIALS. 


S a mine of historical information, the 
State trials have been commended 
from Burke to Froude. Long before the 
great political trials become of any value as 
legal precedents they throw all sorts of side 
lights upon contemporary life. While the 
trials of political offenders have received due 
attention, the occasicaal trials for common 
offenses scattered throughout the early State 
trials have been overlooked. Yet as pictures 
of the social life and customs of the nation 
some of them surpass in interest and value 
the most celebrated of the State trials, prop- 
erly so-called. 

The earliest case of a common offense 
reported in the State trials is the trial of 
Lord Sandquire for the murder of a master 
of fence named Turner, 2 St. Tr. 743 (1612). 
In a fencing bout Turner had accidentally 
put out one of Lord Sandquire’s eyes. Some 
time thereafter, at the court of Henry of 
France, the king inquired of Sandquire how 
he had lost his eye. The latter answered 
that “it was done with a sword.” “Doth the 
man live?” asked the king. This suggestive 
inquiry, says the report, was the “beginning 
of a strange confusion” in his lordship’s 
mind. He brooded over it for years and 
finally resolved to have revenge for what he 
had come to conceive as a wrong. There- 
upon he employed two ruffians to murder 
Turner, and for this murder he was tried and 
convicted. Sir Francis Bacon prosecuted in 
an admirable speech, in which he developed 
with characteristic power his view of the 
moral infirmity of revenge. 

In 1621 Archbishop Abbott had the mis- 
fortune to be the subject of an investigation. 
2 St. Tr. 1160 (1621). While hunting with 
Lord Zouch in the latter’s park in Hamp- 
shire, the Archbishop shot at a deer with a 
cross-bow, and one of the keepers unluckily 
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came within range and was killed. It was 
deemed necessary to assemble a commission 
to inquire whether the fact that the Arch- 
bishop had shed human blood should not 
deprive him of his ecclesiastical office. But 
Abbott was not disturbed. “As for the wife 
of him that was killed,” says Howell in a 
contemporary letter, “it was no misfortune 
to her, for he hath endowed herself and her 
children with such an estate that they say 
her husband could never have got.” 

Passing over the revolting and unnatural 
crimes of Lord Audley, 3 St. Tr. 401 (1631), 
the next case in order of time is the trial of 
the Norkotts for murder, 14 St. Tr. 1342 
(1628). One Jane Norkott had been found 
dead in her bed beside her infant child. 
There was no evidence of violence; she was 
found lying in a natural position and the bed 
clothes were not disturbed. Yet her throat 
had been cut and her neck broken. There 
was no blood on the bed, but a bloody knife 
was stuck in the floor, and there were two 
pools of blood at some distance from the 
bed. The mother and sister of the deceased 
woman testified at the inquest that they slept 
in an outer room, through which the room 
in which the deceased was found was entered, 
and that no stranger had entered during the 
night. After a second inquest these persons 
were suspected of the crime, tried and 
acquitted. Thereupon the judge, being dis- 
satisfied with the result, instigated an appeal 
of murder by the infant child against its 
father, grandmother, aunt and uncle. The 
principal evidence against them was that at 
the second inquest, when the defendants 
were required to touch the dead body, “the 
brow of the dead, which before was of a 
lurid and carrion color, began to have a dew 
or gentle sweat arise on it, which increased 
by degrees until the sweat ran down in drops 
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on the face, the brow turned to a lively and 
fresh color, and the deceased opened one of 
her eyes and shut it again; and this opening 
the eye was done three several times; she 
likewise thrust out the ring or marriage 
finger three times and pulled it in again, and 
the finger dropped blood on the grass.” 
What meaning these portents were supposed 
to have does not appear. The report breaks 
off abruptly without giving the result of the 
trial. 

In 1653 we have the trial of Faulconer for 
perjury, 4 St. Tr. 323. Many witnesses were 
sworn to prove that the defendant committed 
perjury in his testimony before the commis- 
sioners for sequestration of royalist estates. 
Other witnesses were then called to show 
the defendant’s bad character; they testified 
to his having drunk the devil’s health in the 
street at Petersfield; having used bad lan- 
guage; having been guilty of gross im- 
morality; having been committed on sus- 
picion of felony, and to his having “a com- 
mon name for a robber on the highway.” 

The trial and conviction of Rose Cullen- 
der and Amy Duny for witchcraft, 6 St. Tr. 
647 (1665), is a permanent stigma upon the 
of Sir Mathew Hale. The charge 
against these poor creatures was that they 
children. These 


name 


bewitched several 


children were considered too young to be 


had: 


called as witnesses, and the testimony against 
the defendants was given by the parents and 
relatives of the children. The substance of 
their testimony was that the women on trial 
had quarreled with the 
children said to be bewitched; that thereafter 


parents of the 


the children had fits, during which they 
threw up crooked pins; they also declared 
that the defendants were torturing the chii- 
dren. Many other puerile incidents were 
related. Then the celebrated Dr. Brown, the 
author of “Religio Medici,” testified as an 
expert that the defendants were in his opinion 
witches. The prosecuting 
seems to have been somewhat skeptical, sug- 


The 


counsel, who 


gested some experiments in court. 





children were brought into court blindfolde: 
and asked to touch several people beside 
the defendants, and it was observed that th 
children went through the same convulsion 
in every case. Nevertheless Chief Justic 
Hale allowed the case to go to the jury, anc 
the women were convicted and hanged. 


The trial of Lord Morley on a charge ot 
murder, 6 St. Tr. 770 (1666), is the earliest 
judicial proceeding to be found in these 
volumes. It seems that Lord Morley, in an 
affair of honorwith a Mr. Hastings, had come 
out second best. This result rankled in Lord 
Morley’s breast and he took frequent occa- 
sion thereafter to insult Hastings and press 
lim to fight; but the noble lord took care 
that on such occasions he should be in the 
company of one or more of his friends. At 
length he and a friend deliberately attacked 
Hastings and killed him. The evidence 
proves that it was deliberate assassination. 
Lord Morley was prosecuted before his 
peers by Heneage Finch (afterwards Lord 
Chancellor Nottingham) in a manner which 
does credit to his great reputation. The trial 
was orderly and fair. When the depositions 
taken betore the coroner of some witnesses 
who were then dead were offered in evi- 
dence proof was first made that the wit- 
nesses were dead and the coroner was put on 
the stand to testify that the depositions had 
not been altered. 
brutal conduct of crown counsel in early 


Amid the harsh and ‘often 


times, Finch’s closing argument stands out 
in bold relief as a model of forcible but tem- 
perate method. 
clusion, “the quality of an offender may 
serve to enhance the crime, but since the 
world stood it never was counted any abate- 
ment. The same duty to the king, the same 
obedience to his laws, the same reverence to 
human nature, the same care to avoid the 
effusion of Christian blood, is expected from 
a lord which is required from the meanest 
commoner of England. It is the case of all 
the people of England who are highly con- 


“My lords,” he said in con- 
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cerned in the present example. If they put 
their trust in the law as the great avenger 
of blood in the world and once find them- 
selves deceived, who knows the conse- 
quences that may follow? What feuds in 
private families? What massacres it may 
produce at last? And therefore, no doubt, 
all the kingdom will observe and mark the 
issue of this day, and will be curious to know 
what will become of a lord in whose eyes the 
blood of a gentleman hath been so vile and 
inconsiderable. If it were possible—I say 
if it were possible—that so great a tribunal 
as this should either mistake the fact or mis- 
understand the law, what judicature is there 
left on this side of heaven for mankind to 
I pretend not to aggravate the 
matter. This is the place where no detesta- 
tion of the crime, no passion of the prose- 
cutor and no compassion of your lordships 
towards a peer of the realm is to have any 
ingredient in the verdict. And, therefore, 
having observed to your lordships that there 
the law, and in a 


rely on? 


is malice implied by 
manner confessed by the party,. besides the 
direct and formal malice which hath been 
proved, I shall now submit all to the judg- 
ment which the law hath wisely placed in 
your lordships’ most noble breasts, with this 
only consideration: it is the voice of blood 
that crieth. I know your lordships will give 
it such an audience as it ought to have; such 
an audience as may quiet it and keep it 
from crying any more; such an audience as 
may cleanse the land from blood, and be a 
means:to continue to your lordships that due 
veneration which all men have for your 
lordships’ most righteous and impartial pro- 
ceedings.” This speech is the first specimen 
of genuine eloquence to be found in the 
State trials. The result shows that Finch’s 
exhortation to the court was not irrelevant. 
A majority of the peers adjudged Lord 
Morley guilty of manslaughter, whereupon 
he claimed the benefit of clergy and went 
scot free. 

The trial of Hawkins for theft before Hale, 





6 St. Tr. 922 (1669), is curious in many ways, 
if the defendant’s report be true. Hawkins, 
in the course of the trial, raised the novel 
point that a proposed witness had not been 
baptized. The prosecutor introduced evi- 
dence to show that the defendant had com- 
mitted two other unconnected thefts, which, 
said Hale, “if true would render the prisoner 
now at the bar obnoxious to any jury.” If 
the defendant’s report is correct the case 
disclosed a conspiracy between Mr. Justice 
John Croke and the prosecuting witness to 
railroad Hawkins to prison. Croke sat on 
the bench with Hale, and when directly im- 
plicated by ‘he evidence for the defendant, 
Hawkins says, he sneaked from the bench. 
No action seems to have been taken against 
Croke; but Hale warmly espoused Hawkins’ 
cause and he was acquitted. 

The trial of the Earl of Pembroke by his 
peers on a charge of murder, 6 St. Tr. 1310 
(1679), was orderly and judicial. Lord 
Nottingham, who was then Chancellor, pre- 
sided as Lord High Steward, and controlled 
the proceedings with his customary dignity. 
When the defendant was arraigned Notting- 
kam addressed him in an admirable speech, 
in the course of which he said: “Doubtless 
the shame of being made a spectacle to such 
an assembly as this, and the having of a 
man’s faults and weaknesses exposed to the 
notice and observation of such a presence as 
this, to a generous mind must needs be a 
penance worse than death itself; for he that 
outlives his own honor can have very little 
joy in whatsoever else he lives to possess. 
In such a state and condition as this is, it 
will be very fit for your lordship to recollect 
yourself with all the care and caution you 
can; it will be necessary for you to make use 
of the best temper and the best thoughts you 
have when you come to make your defense; 
let not the disgrace of standing as a felon at 
the bar too much deject you; no man’s credit 
can fall so low but that if he bear his shame 
as he should do, and profit by it as he ought 
to do, it is in his own power to redeem his 
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reputation. Therefore let no man despair 
that desires and endeavors to recover himself 
again, much less let the terrors of justice 
affright you; for though your lordship have 
great cause to fear, yet whatever may be law- 
fully hoped for your lordship may expect 
from the peers.” 

The evidence showed that the Earl and 
some friends were drinking at a public hous2 
in the Haymarket on a Sunday afternoon, 
when Nathaniel Cony and a friend named 
Goring dropped in to drink a bottle of wine. 
The Earl, being acquainted with Cony, per- 
suaded him and his friend to join the larger 
company. Near midnight, when the whole 
party were more or less under the influence 
of liquor, a dispute arose between the Ear! 
and Goring. The Earl threw a glass of 
wine in Goring’s face. Goring thereupon 
attempted to draw his sword, but was re- 
strained and put out of the room by some of 
the Earl’s friends to avoid further mischief. 
Thereupon Cony, who had not been at all 
concerned in the original dispute, desired to 
go out of the room that he might look after 
his friend. This incensed the Earl, who 
violently attacked Cony, struck him to the 
ground and kicked him so brutally that he 
died shortly afterwards. 

The peers found the Earl guilty of man- 
slaughter; whereupon he asked to have the 
benefit of clergy. Benefit of clergy was 
allowed to a common person by reading 
end burning in the hand with a hot iron; but 
according to statute a peer escaped without 
either. Lord Nottingham discharged the 
Earl with the caution that no man could 
have the benefit of the statute a second time. 

The case of Lord Cornwallis, 7 St. Tr. 
143 (1678), was a similar trial. In a drunken 
brawl at Whitehall a youth had been brutally 
murdered by Lord Cornwallis’ companion, 2 
person named Gerrard, and Cornwallis was 
charged with being an accomplice. The 
evidence against him was not conclusive and 
he was acquitted. The case furnished an 
occasion for another admirable speech by 





Lord High Steward Nottingham, in th 
course of which he said: 

“It is your lordship’s great unhappiness a 
this time to stand prisoner at the bar under 
the weight of no less a charge than a murde 
and it is not to be wondered at if so great 2 
misfortune as this be attended with son 
kind of confusion of face, when a man sees 
himself become a spectacle of misery in so 
great a presence and before so noble and 
illustrious an assembly. But be not yet dis- 
mayed, my lord, for all this; let not the fears 
and terrors of justice so amaze and surprise 
you as to betray those succours that you 
reason would afford you, or to disarm you 
of those helps which good discretion may 
administer, and which are now extremely 
Hearken, therefore, to 
your indictment with quietness and attention; 


necessary. 


observe what the witnesses say against you 
without interruption, and reserve what you 
have to say for yourself till it shall come your 
turn to make your defense, of which I shall 
be sure to give you notice; and when the 
time comes assure yourself you shall be 
heard not only with patience but with candor, 
too.” 

The case of Count Coningsmark, g St. Tr. 
I (1682), was a celebrated case in its day. 
The Count was charged with having insti- 
gated the murder of Thomas Thynn. Count 
Coningsmark was a German who had dis- 
tinguished himself as a soldier in leading a 
tcrlorn hope at the siege of Mons, where he 
and one companion were the sole survivors 
of a whole command. in recognition of his 
gallantry the Prince of Orange had made 
him a lieutenant in the Guards, and the King 
of Sweden gave him a troop of horse. 
Thomas Thynn is the Issachar of Dryden’s 
Absalom and Achitophel; he was a rich 
country gentleman who had been much en- 
gaged in the Duke of Monmouth’s cause, 
and a strong effort was made to give politicai 
significance to his murder. Mr. Thynn had 
been shot in his coach in Pall Mall by 
Boroski, a Pole, acting under the orders of 
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nd in company with Lieutenant Stein and 

‘aptain Vratz, two German officers; all three 
nen being in some sort retainers of the 
Count. 

The trial was before Chief Justice Pem- 
berton. The jury was per medictatem linguae, 
according to the privilege of strangers. The 
substance of the evidence was that Captain 
Vratz, knowing that an affront had been 
given to the Count and having received an 
affront himself, resolved to punish Thynn. 
There could be no doubt of the guilt of the 
three actual participants; the question was 
whether the Count was an accomplic2 before 
the fact. The evidence, which is fully re- 
ported, leads to the conviction that the Count 
was cognizant of, if,-indeed, he did not in- 
stigate the purpose on the part of his 
friends to call Thynn to account; but the 
indications are that their zeal carried them 
beyond their original purpose or instruc- 
tions. Chief Justice Pemberton’s charge was 
conspicuously fair. For instance, he said in 
conclusion: 





“It has been said by the counsel, it will be 
all one whether it were with the knowledge 
of Count C. or not. Now I must tell you, 
gentlemen, the law is not so; for if a gentle- 
man has an affront given him which he does 
seem to resent, if any of his servants offi- 
ciously, without acquainting him with it, out 
of too much zeal and too forward a respect 
to their master’s honor, will go and pistol 
and kill him that they apprehend has 
affronted their master, he not knowing of it, 
ii will not charge their master with any guilt 
at all. The law, gentlemen, is not so as was 
urged; for if it were without the Count’s 
knowledge and direction, if a zealous captain 
has gone and overshot himself out of respect 
to his master’s honor, when really it was a 
dishonor to himself and all that were ac- 
quainted with it, this cannot lie upon him to 
make Count C, guilty. But it lies upon me 
to direct you, for otherwise you might swal- 
low it as a maxim, to be all one in law when 
it is not.” The Count was acquitted. 
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A CENTURY OF ENGLISH JUDICATURE. 


VII. 


By VAN VECHTEN VEEDER. 


CHANCERY 


The Chancery Courts were somewhat be- 
hind the common law courts in improve- 
ment. A new and better period in chancery 
may be said to have begun with the acces- 
sion of Lord Westbury to the woolsack in 
1861. During the succeeding fifteen years 
the Chancery was presided over by West- 
bury, Cairns, Hatherley and Selborne. 
Westbury, Cairns and Selborne rank among 
the most distinguished names known to 
English law, and Hatherley suffers only in 
comparison with men of their genius. 

Lord Westbury (1861-65) was one of the 
marked personalities of his time. His intel- 
lectual gifts were of the highest order. 
Baron Parke considered him -the ablest 
advocate at the bar; Sir George Jessel de- 
scribed him as a man of genius who had 
taken to the law, and Gladstone compared 
him to Cardinal Newman for “subtlety of 
thought, accompanied with the power of 
expressing the most subtle shades of thought 
in clear, forcible and luminous language.” 
It was this rare combination of thought and 
expression which particularly distinguished 
His power of lucid statement arose 

“Clearness of 
“measures the 
If you 


him. 
from readiness of perception. 
expression,” he asserted, 

strength or vigor of conception. 
have really grasped a thought, it is easy 
enough to give it utterance.” The elevation 
which he gave to the simplest discussion 
arose from his habit of bringing the dryest 
details to the test of fundamental principles. 
With such a- powerful equipment he seems 
to have set out to conquer the world rather 
than conciliate it. Heedless alike of miscon- 
ception and antagonism, he impressed his 








COURTS. 


intellectual superiority upon his contempo- 
raries with caustic wit and blistering sar- 
casm. His judgments in the ecclesiastical 
controversies of the time—particularly the 
case against the authors of the “Essays and 
Reviews” and the Colenso case—by which, 
it was suggested, “he dismissed hell with 
costs and took away from the orthodox 
members of the Church of England their 
last hope of everlasting damnation”— 
brought him into conflict with the High 
Church party; and his standing controversy 
with the bishops in the House of Lords gave 
rise to some of the most characteristic speci- 
mens of his rather spinous humor. His de- 
scription of a synodical judgment as “a well- 
lubricated set of words, a sentence so oily 
and saponaceous that no one could grasp 
it,” has never been forgotten. The conse- 
quence of this unfortunate lack of restraint 
was that his enemies blocked the great 
scheme of law reform which seems to have 
been the one continuous purpose of his life. 
In his great speech of 1863 in the House of 
Lords he proposed the most systematic 
scheme of law reform that had been con- 
ceived since the time of Bacon. Since Lord 
Westbury’s day other men, better suited by 
temperament for the patient diplomacy by 
which alone radical legislative action is 
attained, have carried on the work which 
he began; and as the outline of his splendid 
conception is gradually filled in by accom- 
plished fact it becomes us to remember him 
for his aspirations as well as for his actual 
achievements. 

The law reports contain about two hun- 
dred and fifty cases in which Lord Westbury 
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formulated an opinion. His domineering 
intellect made him perhaps too impatient of 
authorities which conflicted with his indi- 
vidual opinion, and his uniform effort to 
ground his judgment on elementary prin- 


ciples sometimes led him beyond the estab- 





would be unnecessary to range up and dow 
a variety of decisions, because those rul 
would afford the best answer and secure th: 
removal of every difficulty” (5 E. & I. Ap; 
529.) Still he was not given in the exerci 
of judicial functions to the extreme view 


LORD WESTBURY, 


lished landmarks of the law. It is common 
to find in his work such opening statements 
as these: “My Lords, we are all exceedingly 
glad when, in a collection of miserable tech- 
nicalities such as these which are before us 
here, we can find our way to something like 
a solid and reasonable ground of decision” 
(5 E. & I. App. 25). 
at all in the matter, and if the general rules 
of law were more steadily kept in view it 


“There is no difficulty 





which marred his political career. His 
subtle mind was restrained by good sense." 


?For example, in Overend v. Gibbs, 5 E and I. App. 
495, he offers the following sensible reflection : 

“I think it would be a very fatal error in the verdict of 
any court of justice to attempt to measure the amount 
of prudence that ought to be exercised by the amount 
of prudence which the judge himself might think under 
similar circumstances he should have exercised. I think 
it extremely likely that many a judge, or many a person 
versed by long experience in the affairs of mankind as 
conducted in the mercantile world, will know that there 
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Westbury was at his best in the discussion 
of topics in which the authorities were con- 
flicting and in questions that lay outside the 
ambit of well-settled authority. His, great 
opinion in the case of Taylor v. Meads, 4 
DeG., J. & S. 597, on the testamentary ca- 
pacity of married women, is a good illustra- 
tion of his remarkable skill in settling dis- 
cussion of a complex subject. The domain 
of what has been called private international 
law afforded scope for his peculiar powers. 
Udny v. Udny, 1 Se. & Div. App. 457; 
Cookney v. Anderson, 32 L. J. Ch. 427; 
Ex parte Chavasse, 34 L. J., Bank. 17; 
Enohin v. Wylie, 10 H. L. Cas. 1; Bell v. 
Kennedy, 1 Sc. & Div. App. 320, and Shaw 
v. Gould, 3 E. & I. App. 80, on various 
aspects of the conflict of laws are among 
the best specimens of his rare skill in exposi- 
tion.t The law relating to trade-marks and 
patents was another congenial subject. See, 


on such topics, his opinions in Leather 
is a great deal more trust, a great deal more speculation, 
and a great deal more readiness to confide in the proba- 
bilities of things with regard to success in mercantile 
transactions, than there is on the part of those whose 
habits of life are entirely of a different character. It 
would be extremely wrong toimport into the considera- 
tion of the case of a person acting as a mercantile agent, 
in the purchase of a business concern, those principles 
of extreme caution which might dictate the course of one 
who is not at all inclined to invest his property in any 
ventures of such a hazardous character.” 

*He was accustomed to present at the outset of his 
opinion a summary statement of the general principles 
of law by which the issue was to be determined. His 
lucid statement of the doctrine of domicil in Udny vz. 
Udny is worth quoting as an illustration : 

“ Thelaw, of England, and of almost all civilized coun- 
tries, ascribes to each individual at his birth two distinct 
legal states or conditions,— one, by virtue of which he 
becomes the subject of some particular country, binding 
him by the tie of natural allegiance, and which may be 
called his political status; another, by virtue of which he 
has ascribed to him the character of a citizen of some 
particular country, and as such is possessed of certain 
municipal rights, and subject to certain obligations, 
which latter character is the civil status or condition of 
the individual, and may be quite different from his politi- 
cal status. The political status may depend on different 
laws in different countries ; whereas the civil status is 
governed universally by one single principle, namely, 
that of domicil, which is the criterion established by law 
for the purpose of determining civil status. For it is on 





Cloth Co. v. same, 33 L. J. Ch. 199; Me- 
Andrew v. Bassett, 33 L. J. Ch. 561; Wither- 
spoon v. Currie, 5 E. & I. App. 521; Hills 
v. Evans, 31 L. J. Ch. 458; Betts v. Menzies, 
10 H. L. Cas. 151. His contributions to the 
law of easements are of permanent value. 
Tapling v. Jones, 11 H. L. Cas. 303; Suffield 
z. Brown, 33 L. J. Ch. 249; Backhouse v. 
3onomi, 9 H. L. Cas. 503. Many of his 
judgments have become landmarks in the 
law. It will suffice to mention Holroyd v. 
Marshall, 10 H. L. Cas. 208; Cooper v. 
Phibbs, 2 H. L. Cas. 149; St. Helen’s Smelt- 
ing Co. v. Tipping, 11 H. L. Cas. 649; 
Blades v. Higgs, 11 H. L. Cas. 630; Isen- 
berg v. East Indian Estates Co., 33 L. J., 
Ch. 392; Lister v. Perryman, 5 E. & I. App. 
538; Sackville West v. Holmesdale, 5 E. & 
I. App. 565. 

It is difficult to characterize the mind and 
career of Lord Cairns (1868; 1874-’80) with- 
out seeming to exaggerate. I prefer, there- 


this basis that the personal rights of the party, that is to 
say, the law which determines his majority or minority, 
his marriage, succession, testacy or intestacy, must de- 
pend. International law depends on rules which, being 
in great measure derived from the Roman law, are com- 
mon to the jurisprudence of all civilized nations. It is 
a settled principle that no man shall be without a domi- 
cil, and to secure this result the law attributes to every 
individual as soon as he is born the domicil of his father, 
if the child be legitimate, and the domicil of the mother, 
if illegitimate. This has been called the domicil of origin, 
and is involuntary. Other domicils, including domicil by 
operation of law, as on marriage, are domicils of choice. 
For as soon as an individual is sai juris it is competent 
to him to elect and assume another domicil, the continu- 
ance of which depends upon his will and act. When 
another domicil is put on, the domicil of origin is for that 
purpose relinquished, and remains in abeyance during 
the continuance of the domicil of choice; but as the 
domicil of origin is the creature of law, and independent 
of the will of the party, it would be inconsistent with the 
principles on which it is by law created and ascribed to 
suppose that it is capable of being, by the act of the 
party, entirely obliterated and extinguished. It revives 
and exists when there is no other domicil, and it does 
not require to be regained or reconstituted animoet facto, 
in the manner which is necessary for the acquisition of 
a domicil of choice. Domicil of choice is a conclusion 
or inference which the law derives from the fact of a 
man fixing voluntarily his sole or chief residence in a 
particular place, with an intention of continuing to re- 
side there for an unlimited time.” 
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fore, to quote at the outset the deliberate 
opinion of his life-long professional and 
political antagonist, Lord Selborne. Refer- 
ring to Lord Salisbury’s eulogy that Cairns 
“had an eminence not often granted to a 
single man, in that he was equally great as 





more profoundly learned lawyer; but the de- 
gree in which they severally excelled him in 
these respects was less than that in which 
he excelled them in other qualities, more 
necessary than statecraft or eloquence and 
not less necessary than learning for a great 




















LORD HATHERLEY. 


lawyer, statesman and legislator,” Selborne 
“Even that enumeration of his titles 
to greatness fell short of the truth; for he 
was also a great orator, and a man exem- 
plary in private life. It would be difficult 
to name any chancellor, except Lord Hard- 


said: 


wicke, who was certainly his superior, or 
indeed in all respects his equal. Lord 
Somers Lord 
Lyndhurst a greater orator, Lord Eldon a 


was a greater statesman, 





judge; and the gifts which in them shone 
separately were in combined. 
Thurlow, Lord Rosslyn and Lord Westbury 
had not less ability; but he was more of a 


him Lord 


statesman, a more persuasive orator and on 
the whole a better judge than any of them. 
There have been chancellors, such as Lord 
Talbot, Lord Cranworth and Lord Hather- 
ley, whose private virtues were not less con- 
spicuous and whose public reputation was 
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not less honorable, yet who were not, like 
him, as fit to play a great part in political as 
in judicial affairs.” (Personal and Political 
Memoirs, pt. 2, vol. I, pp. 157, 158.) By 
Jessel, Benjamin and his most distinguished 
contemporaries he was regarded as the 
ablest lawyer of his day; and as time goes 
on it is not too much to expect that he will 
be held the greatest lawyer of the century. 

It may be said at the outset that his high 
reputation derived no adventitious support 
from personal affection. He was never pop- 
ular. His manner was austere, cold and 
sternly self-repressive. This was undoubt- 
edly due in a large measure to continual ill 
health. It was probably influenced, also, to 
some extent, by the gloomy religion of which 
he was a devout professor. Religion indeed 
seems to have enlisted the deepest feelings 
of his nature. It was with him the para- 
mount consideration, in comparison with 
which, he once said, all else—honor, reputa- 
tion, wealth, recreation—were “nothing, ab- 
solutely nothing.” A stern Protestant in his 
views of ecclesiastical polity he disliked with 
all the strength of his austere nature the tol- 
erance of modern thought. Like Hatherley 
and Selborne, he was a Sunday school 
teacher all his life. 

The most obvious characteristic of his 
career is his astonishing versatility. At the 
outset of his professional career his consti- 
tutional diffidence was so great that he 
deemed himself unfitted for everything but 
chamber practice. He soon gained confi- 
dence in his powers, however, and forthwith 
became the acknowledged leader of the 
chancery bar. Although his professional 
labors were confined almost entirely to 
equity cases, he argued many Scotch and 
ecclesiastical appeals with brilliant ability; 
and on the rare occasions when he appeared 
before a jury—such as the Windham lunacy 
case, and the Alexandra case, arising out of 
our Civil War—he displayed, as if by intui- 
tion, the most consummate powers of pop- 
ular advocacy. In public life, too, he dis- 





played a capacity for statesmanship which 
few great lawyers have possessed. He was 
not only “great in council,” as Disraeli said, 
but next to the Prime Minister himself he 
was the ablest orator of the conservative 
party. Almost alone among great lawyers, 
he seems to have had a strong apprehension 
of the class of considerations which deter- 
mine party policy and influence public 
opinion. 

Legal distinctions, it has often been 
pointed out, are so specific in kind that they 
seem to incapacitate ordinary minds for the 
apprehension of moral and political distinc- 
tions when once the guiding clue of legal 
principle is lost sight of. Distinguished law- 
yers in public life are apt to become either 
so merged in mere party advocacy that they 
cease, like Westbury, to exhibit individual 
character and conviction, or, like Selborne, 
when once they leave the firm ground of 
legal principle, they lean toward extreme 
views on either side from sheer want of ap- 
prehension of the intermediate resting places 
of political thought, and lose weight from 
the far-fetched moral and speculative argu- 
ments by which they seek to support their 
position. But Cairns’ public speeches are 
replete with independent political thought 
and strong personal conviction, and his 
sagacity is as keen and his logic as close on 
subjects of purely political interest as on 
legal topics. He never rendered himself vul- 
nerabie to flank attacks, like Gladstone, by 
going out of his way into rather remote 
intellectual regions for arguments in support 
of his main proposition. 

In manner, both at the bar and in public 
life, he was Scotch rather than Irish, logical 
rather than emotional. He was not a pas- 
sionate orator. His great speech on the 
Reform Bill of 1867 was described by one of 
his opponents as “frozen oratory”: “It flows 
like the water from a glacier; or rather it 
does not flow at all, for though Cairns never 
hesitates or recalls a phrase, he can scarcely 
be called a fluent speaker. His words rather 
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drop with monotonous and inexorable pre- 
cision than run on in a continuous stream. 
The several stages of his speech are like 
steps cut out of ice, as sharply defined, as 
smooth and as cold.” There was a studied 
absence of passion, and an entire concentra- 





Ls at 
ry 











infirmities could overcome, stood at the sic. 
of the woolsack pouring forth for hours a: 
unbroken stream of clear and logical elo 
quence against the measure before th: 
House. Everyone in the crowded chambe: 
listened spellbound.” 











SIR JOHN ROMILLY, 


tion on thought, clear exposition and re- 
Beneath his cold exterior, 
the 


morseless logic. 
there was 
Occasionally when he was deeply moved this 
suppressed fire came to the surface. One of 


however, deepest feeling. 


these occasions was the disestablishment of 
the Irish Church, which enlisted the deepest 
feelings of his nature. An eye witness to the 
final debate relates how “the Lord Chan- 
cellor, pale, emaciated, evidently very ill, 
but possessed by a spirit which no physical 





The peroration of his speech on the 
English humiliation in the Transvaal has 
often been admired as a specimen of parlia- 
mentary eloquence: 

‘¢ | wish that while the Transvaal remains, as you 
say it does, under our control, the British flag had 
not been first reversed and then trailed in insult 
through the mud. I wish that the moment when 
you are weakening our empire in the East had not 
been selected for dismembering our empire in 
South Africa. These are the aggravations of the 
transaction. You have used no pains to conceal 
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what was humbling, and a shame which was real you 
have made burning. But the transaction without 
the aggravation is bad enough. It has already 
touched, and will every day touch more deeply, 
the heart of the nation. Other reverses we have had, 
other disasters ; but a reverse is not dishonor, and a 
disaster does not necessarily imply disgrace. To 





which most of the leaders of the bar were 
engaged on one side or the other. In con- 
cluding his argument on behalf of Mr. 
Windham, Cairns said: 


“ In opening his case, Mr. Chambers referring to 
my Client, frequently used the words, ‘ This unfortu- 














VICE-CHANCELLOR BACON, 


Her Majesty’s government we owe a sensation 
which to this country of ours is new and is certainly 
not agreeable. 
‘In all the ills we ever bore 
We grieved, we sighed, 
We toiled, we wept ; 
We never blushed before.’ ” 

For a specimen of his stately eloquence at 
the bar, reference may be had to his argu- 
ment in the Windham lunacy case, one of 
the most celebrated contests of the day in 





nate young man.’ I attribute to my learned friend 
perfect sincerity and kindness of feeling, and I ac- 
cept the expression from him in all frankness. My 
client is, indeed, an unfortunate man. Other men 
have passed their youth in excess, in riot, in 
debauchery. They have purchased, by an expen- 
diture of health and property, a conviction of their 
folly, and they have settled down into active, useful, 
if not brilliant members of society. Other men have 
had youthful vices and immoralities over which the 
kind hands of friends and relatives have gently and 
tenderly drawn the veil of concealment and oblivion. 
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Mr. Windham has been received on his entrance 
into public life by a panoramic view unfolded by his 
relatives to the public eye, in which have been por- 
trayed, not the events of his life, but all such 
isolated acts as ingenuity or perversion could twist 
into the appearance of that which is hideous and ob- 
scene. And what is the object for which this has 
been done? That a young man, the heir to a con- 
siderable property and to an illustrious name, who 
from his boyhood upwards has gone out and come in, 
who has acted and been treated by all about him 
as capable and sane, with whom his relatives have 
dealt and bargained and negotiated upon a footing 
of perfect equality, who has been deliberately al- 
lowed by them to go out into the world and to enter 
into contracts, including among them the most 
momentous contract of life, should now be adjudged 
incapable of taking cere of himself, in order that 
his persecutors should be authorized to administer 
his estate. In one of the books which Mr. Wind- 
ham used to read at Eton there is a story told of a 
tyrant in ancient days who invented for his prisoners 
the terrible torture of chaining a living man toa 
lifeless body, leaving the living to die, and both to 
decompose together. That, in truth, was a melan- 
choly and terrible fate; but I own that seems to me 
a severer punishment, and a more cruel, because a 
more exquisite and more enduring torture, which 
would consign a warm and living soul, with all its 
sensibilities and affections, with all its hopes and 
aspirations, with all its powers of enjoying life and 
everything that makes life valuable, to the icy and 
corpse-like embrace of legal incapacity and lunatic 
restraint. Such, gentlemen, is the torture which 
his relatives have prepared for Mr. Windham, and 
of that torture they ask you to be the ministrants 
and agents. But, gentlemen, I appeal from them 
to you; from them, from whom I can anticipate no 
mercy, to you, from whom I can confidently expect 
justice. I implore you, gentlemen, to sweep away 
the cobwebs which theory and prejudice, which par- 
tizanship and ignorance, which interest and false- 
hood have woven around this case, and to show by 
your verdict, as often has been shown before, that 
whatever gloss and whatever covering may be 
thrown around a proceeding such as I have endeav- 
ored to expose, it is at once the highest and most 
grateful duty of an English jury to detect deceit 
and to defeat oppression.” 


Coming, now, to an examination of 
Cairns’ work as a judge, the reader is fore- 
warned that on first view it will be some- 
what disappointing. In the first place ill 
health constantly interfered with his work. 
I do not believe he participated in the hear- 





ing of more than four hundred cases during 
his whole judicial career. In more than hali 
of these cases he did not formulate an inde- 
pendent opinion. Moreover, Cairns was 
rarely in the habit of explaining the process 
by which his mind reached a result. Yet his 
mind was severely logical; he had attained 
the perfect mental discipline which enabled 
him to follow without reflecting on the rule. 
With his swift, strong, subtle instinct for the 
truth he was able to disregard the slow, syl- 
logistic processes along which 
minds move. He made no display of learn- 
ing, like Willes and Blackburn, though his 
learning was unquestioned. He would ex- 
haust the argument from principle and only 
in conclusion illustrate it by reference to 


ordinary 


a few leading cases, 

His solution of the great case of Rylands 
v. Fletcher, 3 E. & I. App. 330, on the “duty 
of insuring safety,” is a typical illustration of 
his method: 

‘My Lords, the principles on which this case 
must be determined, appear to me to be extremely 
simple. The defendants, treating them as the own- 
ers or occupiers of the close on which the reservoir 
was constructed, might lawfully have used that close 
for any purpose for which it might in the ordinary 
course of the enjoyment of land be used; and if, in 
what I may term the natural uses of that land, 
there had been any accumulation of water, either 
on the surface or underground, and if, by the oper- 
ation of the laws of nature, that accumulation of 
water had passed off into the close occupied by the 
plaintiff, the plaintiff could not complain that that 
result had taken place. If he had desired to guard 
himseli against it, it would have lain upon him to 
have done so by leaving, or by interposing, some 
barrier between his close and the close of the de- 
fendants in order to have prevented that operation 
of the laws of nature. . . On the other hand, if 
the defendants, not stopping at the natural use of 
their close, had desired to use it for any purpose 
which I may term a non-natural use, for the purpose 
of introducing into the close that which in its natu- 
ral condition was not in or upon it, for the purpose 
of introducing water either above or below ground 
in quantities and in a manner not the result of any 
work or operation on or under the land; and if, in 
consequence of their doing so, or in consequence of 
any imperfection in the mode of their doing so, the 
water came to escape and to pass off into the close 
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of the plaintiff, then it appears to me that that 
which the défendants were doing they were doing 
at their own peril ; and if in the course of their do- 
ing it the evil arose to which I have referred, namely, 
of the escape of the water and its passing away ‘to 
the close of the plaintiff, and injuring the plaintiff, 
then for the consequence of that, in my opinion, the 
defendants would be liable.” 

Indeed, I am acquainted with only one 
instance in his judicial career where he ex- 
pressed in full detail the logical process by 
which he reached his conclusion. That case 
is Ward v. Hobbs, 4 App. Cas. 19. For a 
fine specimen of his skill in exposition, refer- 
ence is again made to his speech in the 
Windham case: 

“It may be convenient,” he said to the jury, “ to 
remind you what the precise issue is, You are to 
decide whether Mr. Windham is incapable of man- 
aging his affairs—not whether he is of unsound 
mind, but whether he is incapable of managing his 
affairs by reason of unsoundness of mind. The ob- 
ject of making that distinction is plain and simple. 
There are many cases in which a man may be said 
to be incapable of managing his affairs. He may 
be incapable by reason of ignorance, or on account 
of inexperience and want of peculiar skill, or because 
of a preference for literary or other.pursuits of a 
kind utterly unconnected with the management of 
property, or in consequence of a ruinous and invete- 
rate habit of gambling. Such a person may justly 
be said, in a certain sense, to be incapable of man- 
aging his affairs, and, indeed, the Roman law made 
no distinction between unthrifts and idiots. Butin 
England+a man cannot be deprived of his personal 
liberty or his property on the ground of incapacity, 
until a jury of his countrymen are satisfied, first, that 
he is incapable of managing his affairs, and, 
secondly, that his incapacity arises from unsound- 
ness of mind. Moreover, you are to bear in mind 
that the presumption is in favor of sanity, and that it 
lies upon those who allege unsoundness to make out 
and prove their case. I call your attention to the 
peculiar nature of the insanity alleged in the petition 
against Mr. Windham. Itis not an ordinary case 
of insanity accompanied by delusions—a case in 
which the great and critical test of sanity is the ab- 
sence or presence of hallucinations — but a case of 
imbecility approaching to idiocy, or amounting to 
unsoundness of mind. Ina caseof insanity accom- 
panied by delusions, the mode of investigating it, so 
as to arrive at the truth, is a matter of great diffi- 
culty and doubt; but ina case of imbecility, where 
there is either no mind at all or next to none, the 
task of coming to a right or just decision is com- 





paratively easy. It is impossible for a man who is 
said to have only a limited amount of mind, or none 
at all, to assume at any moment or for any purpose 
a greater amount of mind than he really possesses. 
If the mind is not there, or only there in a certain 
small and limited quantity, no desire on the part of 
the individual to show a greater amount of mind, or 
to assume the appearance of a greater amount of 
mind, can supply him with that which nature has 
denied him. Hence when a man is charged with 
imbecility, if it can be shown that for a considerable 
time and in various situations he has acted like a 
natural being, any acts of folly which might be al- 
leged against him should be carefully, deliberately 
and keenly investigated, because at first sight it is 
next to impossible that a man can at certain times 
assume a mind and intelligence which are wholly 
absent.” 

Cairns was never given, like Jessel, to 
bringing his own individuality into a deci- 
sion. A man of fine classical and literary 
attainments, his opinions are never stilted 
or academic. The frugality of the style by 
which he conveys his unbounded fertility of 
thought is truly remarkable. Of words or 
illustrations or expository digressions, he is 
sparing almost to the point of barrenness— 
he is so terse as to be almost cold; he never 
relaxes for a moment the tension of the 
argument. 

All the characteristics just mentioned 
point toward the most conspicuous quality 
of his opinions—lucidity. The most com- 
plex legal problem presented no difficulties 
to him. Such was his intuitive insight into 
legal principles that by his simple statement 
he would place it in so simple and clear a 
light that one wonders why there should 
ever have been any doubt about it. 
He disembarrassed himself of details and 
grasped principles, and by strict logical de- 
duction from general principles about which 
there could be no dispute he not only settled 
the law, but also terminated discussion. He 
had, moreover—and this was his crowning 
gift—that cultured imagination which is 
essential to the highest juridical art. Imag- 


‘A comparison between his solution of the case of 
Goodwin wv. Roberts, 1 App. Cas. 488, with Chief Justice 
Cockburn’s judgment in the lower court (10 Ex. 337) 
will illustrate his habit of seeking ultimate principles. 
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ination, after all, is, for the most part, simply 
depth and breadth of insight; and, far from 
being detrimental to judicial thought, surely 
no quality could be more desirable in the 
administration of the law than the intellec- 
tual and imaginative insight which goes to 


was involved. Cairns’ solution of the prol 
lem by reference to the going concern a 
a “fruit-bearing tree” is highly imaginativ: 
and was so convincing that further discussio: 
In the vibration case of Hamme: 
smith Ry, v. Brand, 4 E. & I. App. 215 


ceased. 














LORD JUSTICE JAMES. 


the heart of things and expresses in perfect 
form a rule for future guidance. The lum- 
inous effect of Cairns’ imagination may be 
observed to splendid advantage in the case 
of Gardner v. London, etc., Ry., 2 Ch. App. 
201, on the vexed question of the relative 
rights and obligations of railway companies 
and their debenture holders. The briefs of 
counsel on either side will indicate the doubt 
and conflict of opinion in which the subject 





involving the right to recover for damage 
incident to authorized acts; he failed for once 
to convince his colleagues. 

Probably his most important contribu- 
tions to the law lie within the domain of 
company affairs. But these 
superior to his judgments in cases of con- 
tract. One of his most original contribu- 
tions to jurisprudence is his series of deci- 
sions as arbitrator in the complicated affairs 


are scarcely 
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This 


result of various 


ff the Albert Insurance Company. 
ympany was the final 
financial transformations, and many of the 
‘laims against it turned upon the doctrine 
Cairns took an advanced posi- 
tion with respect to the assent of the debtor 


of novation. 


As a law reformer he was a worthy suc- 
cession of Westbury. Although the Judica- 
ture Act of 1873 was passed under Lord 
Selborne’s public opinion 
had been aroused and the main outlines of 
the reform suggested by Cairns, who was 


chancellorship, 

















LORD JUSTICE 


to novation, justifying his position by con- 
siderations drawn from the rapidly changing 
nature of commercial transactions in the 
present day. (See Cairns’ Decisions in the 
Albert Insurance Company Arbitration, 
1870-’72, particularly Kennedy’s case, p. 5.)" 

?Following is a full list of Cairns’ most important 
opinions ; Company law — Erlanger v. Phosphate Co., 3 
A. C. 1234; Ashbury Ry. Co. v. Ritchie, 7 E. & I. App. 


Cas. 663; Peek v. Gurney, 6-402 ; Reese Mining Co., v. 
Smith, 4-77 ; Houldsworth 7. Evans, 3-263; In re Reese 


KNIGHT BRUCE, 


chairman of the first Judicature Commission 
of 1866. It was he who influenced the modi- 
fication of the act so as to retain the final 
appellate jurisdiction of the House of Lords. 
Among his other legislative achievements 
are the Conveyancing Act, the Vendors’ and 
Silver Mining Co., 2-€04; Gardner v. London, C. & D. 
Ry. 2 Ch. App. 201; Hoole v. Gt. Western Ry. 3-262; 
Princess of Reusse v. Bos. 5 E. & I. App. 199; Evans z. 
Smallcombe, 3-249; Gillespie v. Glasgow Bank, 4 A. C. 
636. 
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Purchasers’ Act and the Registry Act. The 
only statute which bore his name, however, 
was the act enabling the Chancery Courts 
to give damages in lieu of specific perform- 
ance or injunction. 
Hatherley (1868-’72) 
woolsack the reputation which he made as 
Vice Chancellor. He was an accurate and 
sound judge, although somewhat over- 
shadowed by his distinguished contempo- 
raries. He thought so quickly and ex- 
pressed his opinion so readily (he always 
delivered oral judgments) that his opinions 
lacked form. Lord Campbell, on appeal, 
once commented strongly on the “prodi- 
gious length” and slipshod style of his judg- 


sustained on the 


Contracts —Cundy v. Lindsay, 3 A. C. 463; Rossiter 
v. Miller, 3-1129; Hussey v. Horne- Payne, 4-316; Brog- 
den v. Metropolitan Ry. Co., 2-672; Rhodes v. Forwood, 
1-261; Thorn v. Mayor of London, 1-126; Lakeman v. 
Mountstephen, 7 E. & I. App. 20. 

Torts — Metropolitan Ry. Co. v. Jackson, 3 A. C. 196, 
Dawkins v. Rokeby, 7 E. & I. App. 753; Bridges v. No. 
Condon Ry., 7-537 ; Hammersmith Ry. v. Brand, 4-215 ; 
Rylands v. Fletcher. 3-330; Prudential Ins. Co. v. Knott 
10 Ch. App. 144. 

Wills — Fulton v. Andrew, 7 E. & I. App. 456; Oma- 
honey v. Burdett, 7-392; Hill v. Crook, 6-283; Harring- 
ton wv. Harrington, 5-103; Sackville West v. Holmesdale, 
4-571; Bowen v. Lewis, 9 A. C. 904; Singleton v. Tom- 
linson, 3-413; Thomson zv. Eastwood, 2-227. 

Mercantile law — Bowes v. Shand, 2 A. C. 455; Good- 
win v. Roberts, 1-488; Ward v. Hobbs, 4-19; Steel z. 
State Steamship Co., 3-75; Vyse v. Foster, 7 E. & I. 
App. 728; Morgan v. Laixviere, 7-429; Shotsman v. 
Ry. Co. 2 Ch. App. 332; Inre Agra & Masterman’s Bank, 
2-391. 

“Miscellaneous — Lyon v. Fishmonger’s Co., 1 A.C. 
670 (riparian rights) ; Swindon Waterworks Co. vw. Nav. 
Co.,7 E.& I. App. 701 (do); Kendall v. Hamilton, 4 A. 
C. 512 (joint and several liability); Doherty v. Allman, 
3-716 (injunction); Singer Mfg. Co. v. Wilson, 3-381 
(trade mark); De Thorenz. Atty. Gen., 1-688 (Scotch 
marriage); Clark v. Adie, 2-317 (patent); Harrison v. 
Anderson Foundry Co., 1-575 (do). ; Corser v. Cartwright, 
7 E.& I. App. 734 (estate); Nickalls v. Merry, 7-538 
(broker); Shropshire etc. Co., v. Queen, 7-504 (equitable 
mortgage) ; Beattie v. Lord Ebury, 7-108; Lamaire z. 
Dixon, 6-474 (specific performance) Fergusonz. Wilson, 
2 Ch. App. 77 (do); Maxwell v. Hogg, 2-307 (copyright); 
United States v. Wagner, 2-582 (foreign state as plaintiff); 
Patch v, Ward, 3-203 (fraud); Lloyd v. Banks, 3-488 
(notice) ; Parker v. McKenna, 10-114 ( trustees); Wilson 
v. Merry, 1 Sc. & Div. App. 328 (fellow servant) ; Reds- 
dale v. Clifton, 2 P.D. 276; Attwood v. Maude, 3 Ch. 
App. 369; Gisborne v. Gisborne, 2 A. C. 300. 





ments. He was amiable and exceeding], 
religious. “The monotony of his character,” 
said Westbury, “was unrelieved by a sing]: 
fault.” + 

Sir John Romilly (1851-’73) presided ove 
the Rolls Court during this period, when the 
work of the court was rapidly increasing. 
His numerous decisions display industry) 
rather than breadth and grasp. His hast: 
in disposing of cases led him sometimes to 
decide without sufficiently considering the 
principles involved and the precedents by 
which they were governed, and he was often 
reversed on appeal. 

Vice Chancellors of various degrees of 
ability served during this period. 

Upon the promotion of Knight Bruce in 
1851, of Turner in 1853, after a short service 
as Vice Chancellor (1851-’53) to the Court 
of Appeals in Chancery, and of Rolfe 
(1850-51) to the woolsack, the office was 
held during the next fifteen years by Kinder- 
sley (1851-'66), Stuart (1852-’71) and Page- 
Wood (1853-68). 

Kindersley was a sound equity lawyer, 
whose decisions were seldom reversed. His 
opinions are, as a rule, based upon broad 
principles, and bear the impress of a supe- 
rior mind and sound judgment. Stuart was 
the weakest of the later Vice Chancellors, 
and was generally reversed on appeal. A 
witty counsel once placed an appeal from 
his decision on the calendar of motions of 
course. Page-Wood was one of the most 
competent and satisfactory judges who held 
this office. It was as Vice Chancellor that 
he laid the basis of the reputation in equity 
which led to his appointment as Chancellor. 

?Castrique v. Imrie, 4 E. & I. App. 414; Barber v. Meyer- 
stein, 4:do. 317; Aister v. Perryman, 4 do. 521; Knox 
v. Gye, 5 do. 656; Daniel v. Metropolitan Ry., 5 do. 49; 
Overend v. Gurney, 5 do. 480; Rankin v. Potter, 6 do. 
83; Bain v. Fothergill, 7 do. 170; Orr Ewing v. Col- 
quhoun, 2 App. Cas. 839; Thorn v. Mayor of London, 
1 do. 120; Rhodes v. Forwood, 1 do. 256; Bowes z. 
Shand, 2 do, 455; Brogden v. Metropolitan Ry., 2 do. 
666; Rossiter v. Miller, 3 do. 1124; Kendall v. Hamilton, 
4 do. 504; Sturla v. Freccia, 5 do. 623; Harrod v. 
Harrod, 1 K. & J. 4; Reade v. Lacy, 1 J. & H. 524. 
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The principal Vice Chancellors during the 
atter period of the Court were Malins 
1866-"81), and Bacon (1870-86). Giffard 
(1868-"69) and James (1869-70) spent a 
srief period in this court on their way to the 
Court of Appeal, and Hall (1873-82) was 
not particularly distinguished. Malins, in 
spite of judicial peculiarities, was a compe- 





tent equity lawyer, and the reports contain 
some excellent expositions by him of various 
branches of real property law. Bacon, the 
last of the Vice Chancellors, was a man of 
varied accomplishments, not the least of 
which was the literary skill which makes his 
opinions such entertaining reading. 





BELDEN’S CLIENT. 


By Joun B. Morcan. 


AMES BELDEN was an old lawyer 
J who had practiced for nearly half a cen- 
tury in a county seat town in the Western 
Reserve. He had never risen to the dignity 
of a judge but, in his day, had enjoyed a 
large and fairly lucrative practice. It hal 
brought him a competence and the respect 
of his neighbors. and now, relieved of active 
duties, he had reached that age and place in 
life where he loved to talk of incidents in his 
career. 

Exclusive devotion to his profession had 
male him narrow. His stories were all of 
the law, and most of them were of his own 
triumphs. And ordinarily he found more 
pleasure in the relating of them than did his 
auditors in the hearing thereof. But he had 
one good story and he had told it so often 
that he could tell it fairly well. This story 
was his pet. -But he never could be induced 
to tell it till he had almost distracted his 
hearers with a recital of his dullest and many 
more than “twice-told” tales. However, if 
they had listened attentively and with ap- 
parent interest, he would tell them of his 
client, John Fleming. 

“One morning, about ten years after I 
had located here, in casually glancing over 
the half dozen letters of my morning mail, I 
observed one directed to me in red ink. I 
cpened it first, and found a short, well writ- 
ten business letter, enclosing me for collec- 





tion a claim against a party then residing 
here—all written in carmine ink. I ac- 
knowledged receipt of the letter, inquired 
about some matters necessary to know 
before proceeding, and the reply came 
promptly in the same fiery color. The 
correspondence thus far had _ informed 
me that the writer, John Fleming, was 
a storekeeper in a small town in the 
northern part of the county. After some 
further correspondence each way, this mat- 
ter was closed, and nothing of the transac- 
tion remained to impress me but this one 
unusual departure from the approved style 
of ordinary business correspondence. 

“Several years after this, when I had 
almost forgotten the incident, a deed was 
handed me by a client for examination. 
One of the subscribing witnesses had 
signed in red ink, and the signature read 
John Fleming. And on_ several 
quent occasions, various papers, bearing 
this signature and always in the same 
careful handwriting and the brightest of 
red ink, passed through my hands. I 
could not help wondering what strange whim 
prompted him to it. I had noted this pe- 
culiarity of the man till I was more likely to 
be impressed with its absence than its pres- 
ence. 

“One day I received a note requesting me 
to come to the county jail at once. It was 


subse- 
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signed John Fleming, but the body and sig- 
nature of the note were in black ink. I at 
once recognized the handwriting, and, 
though the note was a little off color, so to 
speak, I went in answer to the summons. I 
found a man past middle life, detained on the 
charge of intoxication and not yet fully re- 
covered from that conc.tion. To this time I 
had never seen the John Fleming of whom I 
am talking, but in a short conversation with 
the prisoner, I learned that he was my Flem- 
ing—Reddy Fleming,” as | had once called 
him to my clerk. The matter was arranged, 
as such things usually are, by a plea of guilty 
and the payment of a light fine. In the 
course of the proceeding, it became neces- 
sary for my client to sign his name, and I, 
meaning to show that I remembered his 
methods, dipped the pen in red ink before 
handing it to him. But with a show of an- 
ger, he flung it aside. This transaction 
closed, I never saw him again. 

“About three years afterward, a lady called 
at my office to secure my services in the pro- 
bating of a will, which, she informed me, her 
husband had drafted himself. I took the 
document to examine it and every word, 
save the signatures of the witnesses, was 
written in bright red ink. It was the will of 
the erratic Irishman, Fleming, whom I was 
informed, had died recently. 

“The will was filed, the subscribing wit~ 
nesses, one of whom was the family physician 
of the deceased, answered the formal ques- 
tions as to execution and capacity satisfac- 
torily, and the last will and testament of 


| dominated by one great vice. 





John Fleming was, after a few facetious re 
marks by the court about the grotesque ap- 
pearance of so sombre a document, duly ad- 
mitted to probate. 

“I asked the doctor to accompany me to 
my office, which was near at hand. As 
soon as we were there, I told him of my ex- 
periences with the deceased; at which hx 
smiled dryly. Then I asked him rather 
bluntly, ‘But was he sane?’ He thought a 
moment and then said, ‘Let me explain. 
Fleming was a man whose whole life was 
It was his 
absolute master when he yielded to it; and, 
when for a time he had subdued it, he seemed 
strangely impressed with a fear that he might 
be suspected of being under its spell. He 
was a periodical drunkard; the drunkest of 
the debauched, when on his sprees, and the 
soberest of sober men in the intervals be- 
tween. When not drunk, he was more care- 
ful of his reputation for temperance and so- 
briety than the strictest of prohibitionists, 
and always fearful that some one might sus- 
pect that he had been drinking. This state 
of mind led him to many absurdities. He 
sought to impress his acts, when not under 
the control of his evil appetite, with some 
distinguishing features. He had unusual 
ways of doing certain things when sober, ap- 
parently to draw attention to the fact that 
he was sober. His unvarying habit of writ- 
ing with red ink whén not under the influ- 
ence of drink, which no doubt led to your 
question, was one of these. Yes, he was 
sane, unquestionably sane.’ ” 





STUDIES IN GOLD BRICKS. 


My Client Who Bought One. 

T was the old story. The noble Red In- 
| dian had found a mine. He wanted 
money for a medicine dance on the grave of 
his dead brother. He escaped from the res- 


ervation and came East with the gold brick 
wrapped in a fine figured oil-cloth. A kind 
go-between introduced the farmer to the 
Indian lurking in the woods, fearing re- 
capture and return to his reservation. But 
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much as I had heard of gold bricks I never 
came in touch with the subject until I prose- 
cuted and convicted the kind go-between. 


The Witness Who Had Bought One. 


To prove that the kind go-between knew 
brass filings from gold and was not himself 
deceived we imported a witness from In- 
diana. On direct-examination he identified 
ihe man, the Indian, the oil-cloth and the 
style of brick which he had himself bought. 
On cross-examination he testified: 

©. Where did you get the money to buy 
this brick you say you bought? 

A. Wal, I guess I borrowed enough. 

Q. From whom did you borrow it? 

A. Wal, from the bank in our town. 

Q. (Scornfully) Did you tell them what 
you were going to buy. 

A. (Placidly). Cert. I told them jest that. 

Q. And you mean to say they lent you 
money for that? 

A. Wal, I guess I was President of that 
bank, 

Just then there was a commotion in the 
dock, and those near the prisoner heard him 
whisper excitedly to his counsel, a good fel- 
low; who afterwards told me that the remark 
was: 

“For heaven’s sake bail me out for half an 
hour and I'll sell him another,” 


The Man Who Bought Two Gold Bricks. 


But the sale of a second gold brick is no 
fantasy. That is an Alabama story. At the 
end of a year the gold brick men returned to 
the farmer, who ought to have been sadder 
and wiser, and said they owed him both 
apologies and compensation, that they had 
treated him badly and were sorry. “But one 
basic proposition you must admit,” said the 
spokesman. “There must be some good gold 





bricks sole or else there would never be so 
many bought in the United States of 
America.” 

Yes. After argument he admitted that. It 
was but a short step to the purchase of the 
second brick by a man who was convinced 
that the real regret of these kind men had led 
them to choose him as the purchaser of the 
genuine one, which was to be their text 
thereafter. 


The Man Who Did Not Buy the Gold Brick. 


A year after my trial I started to tell the 
story to a visitor from Detroit. He was a 
man of a few words, and after my second 
sentence he fired up with questions. “In- 
dian from Reservation? Medicine man dance 
on grave? Oil-cloth wrapper?” “Yes,” said 
I, when he drew breath. ‘Well,’ said he, 
“T’ve met that brick. Would you believe it a 
client came in to me to borrow money on 
mortgage to buy it. He wouldn’t be reasoned 
out by me, so I took him to the local editor, 
the local banker, the local jeweller, and got 


their opinions on gold in bricks. At the end 
he said he respected my advice and wouldn't 


buy any gold against it and didn’t. But to 
this day he believes I did him out of four 
thousand at least.” 


Another Kind of Gold Brick. 


What is the difference between a farmer 
and a gentleman farmer? You can’t 
guess? “Why a farmer makes money in the 
country.” Well? “And buys gold bricks in 
the city.” “Oh!” said my friend. “Yes, I do 
some farming besides my law business, and 
one day I heard that among lawyers I was 
considered a farmer, and among farmers I 
was considered a lawyer. I guess you mean 
the same thing.” 
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A PHILIPPINE PETITION. 


By W. F. 


T the taking of the city of Iloilo by the 
Americans about one-half of the place 

was destroyed by fire set by the insurgents 
as they withdrew from the city. Numerous 
claims for indemnification have been filed 
with the Board of Officers convened to pass 
upon claims arising from the insurrection 
in the Philippines, and among them is the 
following petition, submitted by a Spanish 
lawyer, who labored under the impression 
that he had mastered the English language: 


To Secretary of the Government from 
United States in Philippines Islands: 

Sir: 

Mr. Jose Joaquin Fernandez, a lawyer re- 
siding in Iloilo, Concordia Street, with suf- 
ficient power of D. Miguel Gomez, author- 
ized in Manila at 18th October last year, 
before the Notary of the same D. Luis M. 


Blanco. 


To Secretary of the Government from 
United States in Philippine Islands, respect- 
fully I say: 

1—That D. Miguel Gomez of 49 years 
old, native of Spain, merchand, citizen and 
domiciliated in Iloilo until month Octover 
of the last year that her. was going away to 
Spain where he resides at present in Ali- 
cante without actually acquaintence occupa- 
tion he was in the former date to 11 Feburary 
of last year, the owner of one fabric of bricks 
named “La Castellana” situated to access 
of village La Paz, contiguous to Iloilo to 
which industry and commerce he was con- 
secrated libing of the products of his own 
work until his march to Spain. 

2—In the morning of eleven of said Feb- 
ruary my represented had to abandon said 
fabric as all inhabitants of Iloilo abandoned 
their own houses when they were surprised 
by frequent explosions of battering pieces 
that the American ships, made anchor in bay, 








NorrIs. 


which fabric left in perfect state worcking 
when it was abandoned by his owner as it 
designs in anexed inventary, in which da; 
when the army of the United States occu- 
pied military the town of Iloilo they occu- 
pied also the contiguous village of Paz and 
the fabric of bricks which warehouses had 
been transformed in places of bulls by the 
same soldiers. 

In first dais of November of last year, ab- 
sent already from this city, D. Miguel 
Gomez, and occupying yet the American 
army the said village of the Paz burned the 
fabric, warehouses and the house in what 
libed his owner the said Miguel Gomez, hav- 
ing not been able to inquire publicly the 
motive of the fire. 

The losings can it computes according the 
anexed inventary formed by the damaged 
owner own in the sum of twelve thousand, 
seven hundred and_ eighty-seven 
(12787 pesos) to which sum it concretes this 


pesos 


reclamation. 

These are the facts and circumstances in 
what took place the lsong or damage origen 
of the reclamation that I direct to the Gov- 
ernment of the United States as singular 
liable by the reasons that I am going to ex- 
posse. 

Without to go in legal appreciations re- 
lating to if it proceed or not legally the bom- 
bardment to place of Iloilo, by to be opened 
and by to have not finished the period of the 
ultimatum that are not of this opportunity, 
by to be another the cause of the reclamation 
what there is to determine into of the rules 
of the international right, if the damages 
caused in a population occupied military by 
forces of the army they are imputable to the 
same by to have caused them directly or for 
to have permitted them, being able to avoid 
them that to the cause is it the same and if 
by consequence of such imputation the Gov- 
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ernment from which said forces depend it 
does liable of the same damages. 

The rights correspondences between the 
United States of America and Philippines 
Islands were iniciated to it signes Peaces 
Treaty in Paris, they consolidated when said 
treaty ratified by Spain and America and they 
done capable when the American forces oc- 
cupied this territory since which act to ondu- 
late in each one populations of the same the 
standart from that birth, have been trans- 
iormated in Americans country which inhab- 
itants are or natives or foreigners in order 
to diferents rights correspondences. 

Every births have accepted to the regu- 
lation of the rights that about the national 


territory the foreigners may have, the rules | 
| States because under guardship and protec- 


of Estatuto real and these rules maintained 


by the english Authors of threatises Story | 
and Wharton is to, which has inspired the | 


international right; in force in the United 
States of America incarnated in the Com- 
mon Law. 

If the Estatuto personal rules to the na- 
tives of the territory into of the same and the 
rights that about him the foreigners may 
have it rules by the Estatuto real establish- 
between both there is to agree with Savigny 
that “to each rights correspondence it is nec- 
esary to give it the legal dominion that this 
correspondence belongs by his nature” and 
being of ownership in the foreigner citizen, 
this right correspondence with territory” the 
unique legal dominion that can give it by its 
nature, it is not other that réspect to that 
right, and if it had failed to him the imme- 
diate reparation of the caused damage, which 
reparation corresponds in this case to Amer- 
ica, then she as all birth assumes herself 
the collective liabillyty of this subjects. 

Such considerations that are in synthesis 
the doctrinal reasson of our right and first 
foundation of the legality of our petition, 
they have still most value and effacasy to 
doing application of them to the facts that 
motive this reclamation. The first village 
of this Islands that was occupied with Amer- 
ican forces, it was the Paz, precisly in the 








same day eleventh of February in which said 
forces, gone in Iioilo, in which village there 
is the fabric and warehouses of ownership 
of Mr. Miguel Gomez and since that date 
the revolutionaries evacuated completely this 
zone teking been place the fire of these own- 
erships in full occupation of the American 
forces, those which to the same time occu- 
pied also the fabric and warehouse to their 
uses own it deducing logical and rationaly 
of such assertion or that the same american 
forces were the causers of the fire with the 
wars motive, or if they were not they not 


| avoided it, dispossessing as they dispossed 
| of all material midles in one and another 
| case the reparation od caused damage cor- 


responds to, Government of the United 
iton of the American laws there are the per- 
sons and ownerships of foreigners since that 
in compliment of Treaty of Paris the Spanish 
authorities evacuated this territory, as be- 
longing to te United States of America. Of 
the expossed it deduces the following con- 
siderations in which it condences the doc- 
trina of the International Right applicable 
to the related facts. 

Irst. That the caused rights pertubations 
are not debted the case of fuerza ma yor that 
may have not been able to avoid, unique that 
exempts of all liability since that the fire it 
produces to presence of the American forces 
that occupied to the same time the village 
La Paz and burned ownerships also. 

2cond. That american forces into ameri- 
can territory have not assisted to created in- 
terests. 

gthird. That tis fault of protection origi- 
naire ‘cause of liability that contracted the 
state to which those forces represented. 

Of these three conclusions it deriviates the 
perceptive basis of the polite liability that in 
this writing we treate doing efective Is it 
general doctrine of International Right 
maintained for Heffter Sourdat and Dalloz 
that the liability of a state when into it Ter- 
ritory may meet contrary facts to the security 
of its inhabitants or it may caused damages 





452 


The Green Bag. 





to cithizens of a foreigner state can it derivi- 
ates of if it have done immediate application 
of the existent laws into territory to dis- 
turber case or of wether it has proceed in 
case of that such laws may have not re- 
spected with the characterise force of coer- 
Which con- 
ceits the eminent Bluntschl condensed them 
in doctinary international precepts telling 
that are liability and states of others, not 
only of the realized acts in his name or by 
his order but for to have not constrained to 
the particular men to violate into the ter- 
ritory the rights of anothers States or those 
of the natives of the same with legal precept 
have been accepted as valid by different 
births desideing analoge questions as deci- 
tions of the Court from Sena of 2oth July of 
1883. 22th February 1836. 23t April 1844. 
and sentences from Lieja and Gante of 8th 
March 1849 and 30th May 1851. 

By the expossed is it undubtelly that the 
United States of America from which depend 
the forces that occupied the village La Paz 
meeting the fire are directly liabily of the 
damages caused in the ownerships of Mr. 
Miguel Gomez, which liability we confide 
it will do effective by the Government of the 
same, restoring of this manner the damaged 
right guarantteed for the Peace’a Treate 
from Paris and by international jurispru- 
dence. 

gird. This reclamation does it the Lawyer 
Mr. Jose Joaquin Fernandez to favor of Mr. 
Miguel Gomez which personally circum- 


cion complementary of right. 


stances are evident above. 
4th. The reclamation Mr. Miguel Gomez 





| to the time causeing this reclamation as at 


present have been and he is the unique an 
absolute owner of the totally sum reclaimed 
without participation in it of no other person, 

5th. Mr. Miguel Gomez made reclama- 
tion to the American Government of six 
thousand and eight hundred (6800) brick 
that hided from the fabric during the perma- 
nency of the american soldiers in the hous 
of his ownership, which reclamation was re- 
solved faforably by the Military Government 
of this province, habing received the Lawyer 
that subscribed as powered of the said Mr. 
Gomez in last mont Juny the sum of one 
hundred and seventy pesos (170) amount of 
the six thousand ang eighth hundred bricks 
for twenty-five pesos (25) the thousand. 

6th. The fabric, warehouse and house 
were not asured by which motive do not 
acompany the poliza of assurance. 

7th. As it has told already this reclama- 
tion, makes the Lawyer, Mr. Frederick Soler, 


| residing in Iloilo. 


8th. It accompanies to this writing the 
coppies in inglish of the same and of the in- 
ventary unique documents that it presents in 
this reclamation, which translation is made 
for the same lawyer who affirms to be true 
said translation. 

I request therefore to the Secretary of the 
Government from the United States in these 
Islands has pleassure giving direction to the 
present reclamation in order to obtain in it 
day the solicited reclamation. 

Iloilo 27th. August. 1900. 

(Signed) 


JOSE JOAQUIN FERNANDEZ. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 

Ir is a matter of congratulation that the recent 
meeting of the American Bar Association, at 
Denver, was, if we may trust the newspaper 
despatches, the most largely attended meeting 
in the history of the Association. This was a 
fitting response to the hospitable efforts of the 
western members of the Association to make the 


occasion a success. The next annual meeting 


will be held at Saratoga; and favorable action 
was taken on resolutions proposing a congress 
of lawyers from all over the world to be held at 
the coming St. Louis exposition. 


Curious bits of correspondencé come to us. 
A not uncommon request, from a new subscriber, 
is that his name be added to the subscription list 
of THE GREEN Back —a slip which is easily ex- 
plained, if four “long greens ” are enclosed. The 
only blunder of this kind to which we object 
seriously is that of the printer, when he sends 
page-proofs headed THE GREEN Rac. But what 
excuse can be offered our readers for such a slip 
as the omission of a line in an editorial in our 
last number? What was intended to be said 
there was that the Frazee bust of Marshall was 
presented to the Boston Athenzeum “in March, 
1835, a few months before Marshall’s death, and 
some years before the death of Story, which oc- 
curred in 1845.” 


NOTES. 


Lorp LupLow, who was exceedingly mild 
when on the bench, saved a witness who was 
being badgered about a denial of intoxication. 
The Judge asked him kindly from the bench: 

“Did you say ‘I was not drunk, sir?’” 

‘“T never said anything about you at all,” was 
the unexpected reply. 














Ir is related of Daniel Webster and Jeremiah 
Mason that they were once riding the circuit to- 
gether in the winter season. The snow was deep, 
and the weather cold, and both were well muf- 
fled in buffaloes. Mr. Mason was an uncom- 
monly tall man, and Mr. Webster, it is well 
known, had a very deep voice, amounting at 
times almost to a growl. On the road, where it 
was not very easy turning out, they met a bluff 
countryman, with his ox team, who shook his 
goad at them and sang out “ Turn out there — 
turn out!”” They gave him half the track, but 
he insisted upon the whole, and began to threaten, 
when Mr. Mason began to rise, and rise, until 
he had got up six feet and more, and, to the as- 
tonished view of the teamster, seemed to be going 
higher, when Mr. Webster growled out in his 
most bearish manner, “ Turn out yourself, sir !”’ 
‘Gee, gee,” cried the teamster, “‘ why don’t you 
gee?” putting the brad into his oxen as he 
cleared the track for what, to his astonished vis- 
ion, appeared a brace of giants. 

This anecdote reminds one of the case 
of the gentleman who was riding with a span 
new turn-out, when he was saluted by a teamster 
he was about meeting with an imperative order 
—‘ Turn out, there! turn out? or I will serve 
you as I did the man the other day.” The 
owner of the gay equipage, not caring to risk 
his carriage in an encounter with an ox-cart, took 
up a position on the extreme right, and waited 
patiently for the horrid despoiler of vehicles to 
pass. He could not, however, resist his curi- 
osity to know what dreadful thing the cartman 
did do; and so, leaning his head out of the car- 
riage, he accosted him with the inquiry, ‘“‘ How 
did you serve the man the other day?” “ How 
did I serve him?” replied the teamster; “ why, 
he wouldn’t turn out, so I turned out myself.” 


A TRIAL took place at a county assizes in 
which an alderman of a well-known corporation 
was plaintiff, and a tradesman of the same town 
was defendant. The action was brought against 
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the tradesman for an assault on the alderman 
by taking him by the nose, and the plaintiff ob- 
tained a verdict with forty shillings damages. 
In the course of the trial, the counsel for the de- 


fendant strongly urged the jury that the taking | 


of an alderman of by the nose could not 
be deemed an assault, it being a customary 
salutation among the aldermen of that corpora- 
tion, and that those aldermen had been led by 
the nose for years. 


THERE is one Iowa lawyer who disregards 


ing of a unique nature. 
of his latest letter head: 


The following is a copy 





** He that 
loveth 
pleasure 
shall be a 
poor man.’’ 
—Chancellor 


Office 
Over 
First 
National 
Bank 


TOM H. MILNER 
Lawyer 


Solomon. 
Practices in every court on this earthly ball. Expert title per- 
Am the 
red-headed, smooth-faced, freckle-punctured Legal Napoleon of 


fector and buys and sells mortgages and makes loans. 


the Slope, and always in the saddle. Active as the Nocturnal 
Leonine in Battle, but Gentleas a Dove. 


‘*PEES ARE THE SINEWS OF WAR.’’ 


Feline. 











Mr. Milner’s residence is Belle Plaine, Iowa. 
He is a lawyer of ability, and has acquired a 
reputation as a criminal attorney. His practice 
extends all over the State. 

The letter-head of which the above is an exact 
copy is the latest edition in his series of unique 
letter-heads. The edition before contained the 
epigram, ‘‘ Red-Headed but not Comely,” which, 
by the way, Mr. Milner has painted on a sign 
and hung over the doorway leading up to his 
office. In the upper right hand corner of the 
sheet was the following: “ Better stalled ox and 
contentment than great riches. Give me stalled 
ox.” Under the name appeared the following 
challenge: “I am a Legal Napoleon. Have 
Been in Many Battles and Thirst for More.” 

The letter-heads are preserved as curios in 
every office in which they may chance, but 
whether Mr. Milner has found the notoriety thus 


gained to be advantageous in his profession is a | 


matter upon which the records are silent. 


In Curran’s last illness, his physician observ- 
ing in the morning that he seemed to cough 
with more difficulty, he answered: “ That is 
rather surprising, as I have been practicing all 
night,” 
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LITERARY NOTES. 
THOsE of us who were fortunate enough to 
enjoy the privilege of listening to the eloquent 


| and scholarly address of Professor Thayer, of 


the Harvard Law School, in Sanders Theatre 
on the fourth of February, and the readers of 
his article on Chief Justice Marshall in the 
March number of the Atlantic Monthly, have 
looked forward with pleasure to the publication 


of his life of John Marshall! in the Riverside 


Biographical Series. This book now lies before 


|us. We find in it one defect—its brevity —a 


the ethics of the profession and uses advertis- defect attributable to the modest size set by the 


| publishers for volumes in this series. 


This 
limitation is exasperating in the present instance, 
because, we make the guess, Professor Thayer 


| had considerable interesting material which the 
| size of the volume made it impossible to use. 


The incidents in the life of Marshall are, 
through the recent celebration, so fresh in our 


| minds that it is unnecessary to mention them 
| here. 
| which Marshall’s opinions and his work and in- 


Nor need we quote from the chapters in 


fluence on the bench are considered, because in 
the recent Marshall numbers of THE GREEN 
Bac we were privileged to quote freely on these 
points from Professor Thayer’s Marshall Day 
address, much, if not all, of which is embodied 
in the present volume. 

It was a task of uncommon difficulty which 
Professor Thayer essayed in writing for the gen- 
eral reader a biography of our greatest jurist. 
To be sure the earlier years of Marshall’s life 
were filled with public activities ; but important 
as were his public services before his accession 
to the bench, they are relatively unimportant 
when compared with his great work as Chief 
Justice. Among the leaders of our bar no one 
would be better fitted than Professor Thayer 
to discuss for strictly professional readers the 
legal work of Marshall and his influence on our 
system of law and government; but in the third, 
fourth and fifth chapters, comprising, roughly, 
a third of the present volume, he has written 
what may, perhaps, be termed an essay on Amert- 
ican constitutional law, on Marshall’s consti- 


| tutional opinions, and on the working of our 


system of constitutional law, which will be 

‘JoHN MARSHALL. By Yames Bradley Thayer. 
Number 7 in the Riverside Biographical Series. Boston 
and New York: Houghton, Mifflinand Company. gol. 
Cloth: 75 cents. (157 pp.) 
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found to be delightful and instructive reading 
by both layman and lawyer. There is here the 
excellent and cultured style, the charming mod- 
esty, the deep learning and vigorous thinking 
which marks all that Professor Thayer writes, 
— qualities which make us wish that he were 
a more prolific writer in the fields both of law 
and of literature. 

The frontispiece is an excellent photogravure 
from the well-known miniature by St. Mémin ; 
but it would have added to the interest of an 
already enjoyable volume if the traditions of 
this Biographical Series had sanctioned the use 
of several interesting and little-known portraits 
of Marshall, photographs of which are in Pro- 
fessor Thayer’s possession. 


NEW LAW BOOKS. 


A TREATISE ON INTERNATIONAL Law, includ- 
ing American Diplomacy. By Hon. Cushman 
K. Davis, Late Chairman Committee on For- 
eign Relations, U. S. Senate. Introduction 
by Hon. Henry Cabot Lodge, LL.D. Anno- 
tated and Revised by Peter ¥. Healy, D. C. L. 
St. Paul, Minn: Keefe-Davidson Law Book 
Company. 1g01. Law lamb, $3.50; Cloth, 
$3.00. (368 pp.) 

This little book comes into the world with 
unusual stir, for it is not only the offspring of a 
senator, late Chairman of the Committee on 
Foreign Affairs; but is introduced by a fellow 
senator and man of letters, and annotated and 
revised by a doctor of the civillaw! It almost 
reminds one of royalty. Gentlemen,” said 
Louis XIV, on introducing his little grandson, 
“this is the King of Spain.” The result in both 
cases was unfortunate. 

The title leads one to expect something much 
more profound from the book, which states itself 
to be a “ Treatise on International Law includ- 
ing American Diplomacy” —all contained in 
368 pages, text, notes, appendix and index. 
International law and American diplomacy must 
indeed be short and simple subjects to be treated 
within this compass. 

The fact is, the pretence is all in the title, for 
the book itself does not attempt to cover the 
ground indicated. The late Senator Davis, 
whose mind — witness the book— was admir- 
ably stored with International law, delivered a 





course of lectures, informal talks would be the . 
better term, on International law and one on 
American diplomacy. The fundamental prin- 
ciples of International law are clearly stated, but 
in a positive way, without suggesting that the 
doctrines of the text are disputed or that they are 
not universally accepted. A single indication 
of this will suffice to show what is meant. “The 
general principle of International law is this: 
That every vessel on the high seas is a part of 
the territory of the country whose flag it bears,” 
page 188. This may be true: it has the authority 
of Secretaries of State; but it would not be go- 
ing too far to oppose the great authority of Lord 
Stowell, who maintains the contrary. This posi- 
tive method of statement is apt to mislead, for 
one might accept it as law rather than as the 
personal opinion of the writer. 

A student would undoubtedly carry away 
much from the book, but would have to modify 
his doctrines considerably and broaden them 
without adequate suggestion from author or 
editor. Still compression and positiveness have 
at times an advantage as on page 69, where the 
privileges and immunities of ambassadors and 
ministers are admirably summarized; page 95, 
where the right of de facto States to recognition 
are tersely and correctly stated; pages 97-102 
where the question of intervention on behalf of 
insurgent States is examined ; and pages 140-141, 
dealing with the effect of war on treaties and 
relations would easily bear quotation, There 
are other passages scarcely less good, but the 
scope of the book is so limited, the thread of 
comment so slender, that it requires consider- 
able courage to call it a treatise. 

The style is generally agreeable, always in- 
teresting, but is open at times to the charge of 
informality. In the lectures as delivered, these 
passages were probably enjoyed but the editor 
might have revised them with profit to the book. 
For instance, in speaking of mob violence at 
Rock Springs, Wyoming, Senator Davis says 
that the Chinese “were asked by a turbulent 
mob, composed largely of aliens, to join in a 
strike for higher wages. John Chinaman did not 
see it that way, and refused to join,” page 63. In 
another passage he compares Secretary Seward, 
during the troubles with France about Mexico, to 
“a blown pugilist, sparring for wind,” page 
282. 
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But if the book can hardly be called a treatise 
either on International law or American diplo- 
macy, much less on both, it is not without a cer- 
tain value. The influence of Senator Davis was 
very marked in the last three or four years of 
his life, and his attitude toward the Spanish 
troubles as well as on the matter of expansion 
is here clearly stated. But while these expres- 
sions of personal opinion are short, yet they 
are out of all proportion to the size of the 
volume, and do not properly belong there. 

Dr. Healy has been very painstaking in his 
annotation and at times the notes are longer 
than the text. For instance, note 3, page 14, is 
thirteen pages and note 1, page 141 is longer 
than the chapter to which it is appended. If 
the book were a classic, as, for example, Whea- 
ton’s, such annotation might be necessary to 
bring it up to date, or to show the progress of 
the science since its publication. As it is, one 
loses the thread of the text. The little craft 
carries too much ballast. 

But if Dr. Healy is not to be blamed for 
making an earnest attempt to enhance the value 
of the book, he is to be taxed with many serious 
misprints or inaccuracies, with which the book 
is disfigured. Some of these are as follows: 
page 17, is a direct quotation from, not a para- 
phrase of, D’Aguesseau ; page 26 “ Lord” Story 
is unknown, although Mr. Justice Story is one 
of our greatest jurists; ‘ Lord Chancellor Jas.” 
Cockburn is fictitious, although Chief Justice Sir 
Alexander Cockburn is well known to us through 
the Geneva Award ; page 72, “ executor ” should 
be executive; page 130, ‘ Humbolt” should be 
Humboldt; Pitt was Prime Minister and Chan- 
cellor of the Exchequer, not “foreign min- 
ister”; page 172, Sir Charles Hedges was 
Judge of the Admiralty in 1689 not in 1869. 

The American cases that Dr. Healy cites are 
_ well chosen and he deserves great credit for 
thus treating International law as law proper. 
But here again misprints occur. For example: 
page 107, U. S. vw. Pohner should be U. S. v. 
Palmer; page 165, The Dos Hermanus should 
be Dos Hermanos; page 120, Jackson v. Dunn 
should be Jackson v. Lunn; page 166, the San 
Jose Indians should be the San Jose Indiano. 

The Appendix contains at least three bad 
ones: “ Marboin’”’ is made Bonaparte’s minister 
of the Treasury instead of Marbois; “ Decies” 





is made minister of Marine instead of Decrés, 
page 260, and Bernadotte, the future king o| 
Sweden loses his identity in Revendotte 
page 258. 

The Appendix, in addition to the lecture on 
American Diplomacy contains an abstract of 
the Treaty of Westphalia and Professor Lieber’s 
famous “ Instruction for the Government of the 
Armies of the United States in the Field,” for 
which no credit is given to the codifier. 

To the many friends and admirers of Senator 
Davis the book will be pleasant reading, but it 
is too short, too summarized and the style hardly 
such as to make it a text-book for schools or 
colleges. 


A TREATISE ON THE RIGHTS AND PRIVILEGES 
GUARANTFED BY THE FOURTEENTH AMEND- 
MENT TO THE CONSTITUTION OF THE UNITED 
States. By Henry Brannon (Judge of the 
Supreme Court of West Virginia). Cincin- 
nati: W. H. Anderson & Company. igor. 
Cloth. (ix + 562 pp.) 

Judge Brannon has taken as the subject for 
his treatise Section 1 and Section 5 of the 
Fourteenth Amendment. The discussion falls, 
in a general way, under four heads; first, citi- 
zenship, under the first clause of Section 1; sec- 
ondly, privileges and immunities of citizens of 
the United States, and thirdly, life, liberty and 
property, and equal protection of the laws, — 
all under the second clause of Section 1; and 
fourthly, Federal processes to enforce the Amend- 
ment. The clause relating to privileges and 
immunities arising from national citizenship 
Judge Brannon agrees with Judge Cooley in 
thinking not essential, since, even in its absence, 
a privilege or immunity based on national 
right could not be abridged by State action ; for, 
to quote the present author “a power to protect 
Federal privilege or immunity, would, without 
the amendment, reside in the Federal judiciary, 
and likely in Congress.” (p. 62.) 

The questions of citizenship, of privileges 
and immunities, and of the enforcement of the 
amendment are considered at sufficient length: 
but the larger part of the present volume is, 
rightly, devoted to the consideration of the clause 
which is the core of the amendment — “nor 
shall any State deprive any person of life, liberty 
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or property, without due process of law, nor 


leny to any person within its jurisdiction the | 


equal protection of the laws.” In view of the 
vast number of cases to which this most impor- 
‘ant amendment to the Constitution has already 
viven rise, it is somewhat surprising that the 
present volume should be the only treatise de- 
voted exclusively to this amendment and to the 
cases bearing upon it. The tendency to invoke 
its aid is seemingly increasing. Undoubtedly 
the Fourteenth Amendment changed radically 


the relations between the Federal government | 


and the States; but it is well to bear in mind 


that the clause quoted a few lines above created | 


no new rights of life, liberty, or property; as 
Judge Brannon puts it, this clause “is only 
Magna Charta over again.” What it did do 
was to give to the Federal government power 
to enforce, as against the States, rights already 


recognized by previous amendments to the | 


Constitution, 

Under the general heads of Life, Liberty, 
Property, Due Process of Law, Police Power of 
States, Judgment without Service of Process, 
Business Licenses, Taxation, and Equal Protec- 


tion of the Law, Judge Brannon has discussed | 


with fine legal acumen this most_ important 
clause, citing, quoting at considerable length, 
and commenting upon the important cases 
bearing upon and construing it. His treatment 
shows a good grasp of his subject. 


nent of betterments for local improvements, of 
vhich Norwood v. Baker, 172 U. S. 269, is the 
leading case; but an exhaustive examination of 


of course, impossible. We note, here and there, 
a somewhat careless arrangement, as, for in- 
stance, in Chapter 15, entitled Taxation, the 
latter half of which includes such subjects as 
police power over vagrants and drunkards, heat- 
ing cars by stoves, petroleum illumination, kill- 
ing of unlicensed dogs, and restriction by a State 
to its own citizens of the right to take fish from 
State waters, — all subjects coming under the 
Fourteenth Amendment, but hardly to be looked 
for under the title Taxation. But this is a minor 


defect, overweighed by the general excellence | 


of the book. 





from “A” to “Affidatus.” 
every subject arising under the amendment was, | 





CYCLOPEDIA OF LAW AND PROCEDURE. Vol. 
I, Edited by William Mack and Howard P. 
Nash, New York: American Law Book 
Company: tg01. Law sheep. (v + 1160 
pp-) 

The appearance of the first volume of the 
Cyclopedia of Law and Procedure, which is to 
be completed in thirty-five volumes, deserves 
more than passing notice. When one thinks of 
the amount of painstaking labor involved in pre- 
paring even a short treatise on some one subject 
of the law, the work involved in a scheme to 
cover, in an adequate way, the whole legal field, 
seems stupendous. It is, indeed, a task beyond 
the powers of any one man; but many marvel- 
ous things are accomplished by co-operation,— 
and not the least marvelous among them is a 
Cyclopedia like that the first volume of which 
is before us. 

There was a time in the past when we felt a 
prejudice against such a publication as this. 
That was before we had made use of it. The 
scheme seemed too ambitious. Experience has 


| shown, however, that a general plan like that 


embodied in this Cyclopedia can be successfully 
carried out. Such a work, carefully edited and 
planned, and its articles written by competent 
hands,— such is the case in the present instance, 
if we may judge by the initial volume—is of 


| great value to the active lawyer,—especially 
We should | 
have been glad to find a more extended study | 
of certain of the important lines of cases, as for | 
example, those having to do with the assess- 


to one whose practice covers a wide range of 
subjects. Particularly valuable must such a 
Cyclopedia be to the lawyer outside of the few 
large cities, whose office is not next door to the 
well-stocked library of some bar association. 

The subjects treated in the present volume run 
Among the longer 
and more exhaustive articles are those on Abate- 
ment and Revival, Accounts and Accounting, 
Acknowledgments, Actions, Admiralty and Ad- 
verse Possession. Each of these, covering respec- 
tively between one hundred and two hundred 
pages, is a moderately full treatise on its partic- 
ular subject. 

The practice, as in this publication, of print- 
ing the names of the authors of the principal 
articles is to be commended. Among the more 
prominent contributors to this volume are Mr. 
Justice Wilkes of the Supreme Court of Tennes- 
see, who writes on “Abstracts of Title” ; Mr. Jus- 


' tice Lewis, of the Supreme Court of Minnesota, 
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whose article deals with “Adulteration’”; Mr. | 
Justice Cole, of the Supreme Court of the District | 


of Columbia, whose subject is “Adjoining Land 
Owners” ; George Hoadly, of the New York bar, 
who treats of “Acknowledgments”; and Sey- 
mour D. Thompson, the well-known legal writer, 


who contributes a valuable article on “Accord | 


and Satisfaction.” 

Among the minor good points of the Cyclope- 
dia is, in the principal notes, the grouping in 
separate paragraphs of the citations from the 
various States. 
allows the pages to lie flat when the book is open, 
deserves mention. 


THE JOURNAL OF THE SOCIETY OF COMPARATIVE 
LEGISLATION. New Series, No. VII. Edited 
by John Macdonell, C.B., L.L.D., and Ed. 


ward Manson, London: John Murray, 1gor, | 


(145 pp.) 

It is interesting to note that five out of the 
sixteen articles in the current number of this 
Journal have to do with South African affairs, if 
in this list is included the article on “ Military 
Service and Immunity from Arrest,” which cites 
the decision of the Supreme Court of Ceylon 
holding, on the ground that “in times of war the 
claims of individuals must give way to the para- 
mount right of the Queen to the services of her 
subjects,” that a warrant of arrest (asked for, 
apparently, under a statute allowing arrest of a 
defendant about to leave the island) could not 
issue against a resident who had enlisted as a 
volunteer and was about to sail for South Africa 
on active service. 


The leading article, “The Law of South Afri- | 


ca,’ contributed by the Chief Justice of Cape 
Colony, maintains that the law for the newly 
acquired provinces should continue to be the 
Roman-Dutch law, modified by local legislation. 


It is pointed out that “a difference of opinion | 
among judges in the South African Courts upon | 


disputed questions of law is of rare occurence ” ; 


that Dutch jurisprudence was _progressiy: 
that the excessive punishments allowed und 
the Dutch law have, in fact, been mitigated | 


| tacit arrangement among the judges; and th 


it has been judicially decided that any Dut 
law “ which is inconsistent with well-establish« 
and reasonable custom, and has not, althoug 


| relating to a matter of frequent occurrence, be 


The excellent binding, which | 





distinctly recognized and acted upon by tli 
Supreme Court, may fairly be held to hay 
been abrogated by disuse.” This same view — 

against forcing upon the South African provinces 
a code of laws based on English law — is adv 

cated in a later article on the “Vitality of 
Roman-Dutch Law;” to which ijast-mentioned 
article are added some interesting notes on the 
‘Developments of Modern Dutch Law.” The 


| fifth South African article treats of “ High 


Treason in Natal.” 

Two interesting articles relate to the jurispru- 
dence of India. In the first, ‘“‘ The Influence 
of English Law and Legislation upon the Native 
Laws of India,” the conclusion is reached that 
while both direct legislation and silent and in- 
direct methods have left a ‘ permanent impress 
of British administration upon the native laws,” 
yet “the native races of India still enjoy the 
great privilege of being governed by their own 
laws, intelligently and honestly administered, 
in respect to those matters which more directly 
appeal to their religious sentiments or social 
usages. No conquered races, in fact, have ever 
felt the rule of the victor less oppressive.” The 
second of these articles, by the Vice-Chancellor 
of the Punjab University, deals with “ English 


| Jurisprudence and Indian Studies in Law.” 


Among the other articles may be mentioned 
that on “ Lése-Majesté in Germany,” from which 


| we quoted last month ; the synopsis, by A. Wood 
| Renton, of the tests of criminal responsibility in 


| mental disease which have been adopted in 


seven different countries, including the United 
States: and the summaries of French, and of 


German legislation in 1go00. 
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